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167 2 4% Ca- 1A A A B 5 F Duncan Kennedy #& . 24 Duncan Kennedy, Form and Substance in Private
Law Adjudication, 89 HARv.L. REV. 1685, 1737 (1976).
(68 P30 JEOCE I periphery 7R Rt IR o 0 3 IAVE A B AR AR v, R oty A A2 X
SRR VEHE A RO T AU S IR T3 B B R, BYE e 00 IR, X SRR T B
WHISNE B, 2 W Duncan Kennedy & B 5° (Ning Xiao) , #LHA/HHIEASSENE (Form and
Substance in Private Law Adjudication), 46 F.i% (PRIVATE LAW REVIEW) 233-308 (2007).
1691 See, e.g. Thomas W. Mertill, Property and the Right to Exclude, 77 NEB. L. REV. 730 (1998). T3 [E 47
P HERRAL CRI 7 i A 2 HERR AR AR T 0 7 BRI ST B 5 I T PR RS A 2B AR IR Z1 18, see
Eric T. Freyfogle, The Enclosure of America (1. Pub. Law and Legal Theory Research Paper Series, Research
Paper No. 07-10, 2007), available at http://sstn.com/abstract=1024846. Hi7H KK (Larissa Katz) fHilr$eH
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THERR A NS AR XS R . Fra AL HE AN RS BT 3 A T— PRk (st AL, w] LY B
WREWRE. » Larissa Katz, Exclusion and Exclusivity in Property Law, 58 U. TORONTO L.J. 275, 277-78
(2008) (second emphasis added).
[70] See, e.g., J.W. HARRIS, PROPERTY AND JUSTICE 154-64 (1996); J.E.PENNER, THE IDEA OF PROPERTY IN
LAW 68-104 (1997); Felix S. Cohen, Dialogue on Private Property, 9 RUTGERS L. REv. 357, 370-71 (1954);
Morris R. Cohen, Property and Sovereignty, 13 CORNELL L.Q. 8, 12 (1927).
711 See RESTATEMENT (SECOND) OF TORTS § 204 (1965).
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U3 45 R G AT R AL 2 55 BB A AL AL B H A2 R3S AE 2 BINE, 22 Eric T. FREYFOGLE, THE
LAND WE SHARE: PRIVATE PROPERTY AND THE COMMON GOOD (2003); Eric T. FREYFOGLE, ON
PRIVATE PROPERTY: FINDING COMMON GROUND ON THE OWNERSHIP OF LAND(2007); SINGER,
supra note 6; UNDERKUFFLER, supra note 6; Kevin Gray, Land Law and Human Rights, in LAND LAW:
ISSUES, DEBATES POLICY 211 (Louise Tee ed., 2002); Purdy, supra note 6; Joseph William Singer, Democratic
Estates: Property Law in a Free and Democratic Society, 94 CORNELL L. REV. 1009 (2009);Joseph William
Singer, The Reliance Interest in Property,40 STAN. L. REv. 611 (1988); David Lametti, The Objects of Virtue
(unpublished manuscript, on file with author).
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FEXX LA & AT T HEPFIPE AL, T3 http://ssrn.com/abstract=110821.
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ASCR AR AR 2 O PR BB AN LU PR 3, ARERE M2 REIME;
B NRERMZ AR BB 7 R TEIEAE G b HEEAL LA o T 2RI R &
(BIInE I FEEMLREIREO TIERIR T T ELACHIAUE, I EATEEE AN — e
SCEIURE B A TR ) B — AL AR R R B o dhe OSSR RN — SRS, R R RRKI, R
A8 AR AR Aot A A B RE WS HEAT A A 1 SR 000 . 178

ASOFREHER 1y i B b 3 SO BEAR P A 2 SO R £E58 — 0, BRI AR
NI S INEMES 5 55 — M v FE A RIS EEAT TR X5 RS
e A B 2 555k X R B IR AR R 1Ak X I — M 1R Ay AR IR AR
M. BT A MR TH XA, T XA 2 S RTE R T REA Ak — A .
B AT H A AN EENRAS, RS TR JAR (Hanoch Dagan) BilrE—RANEA
FORFMA AR SO o UMK — RAFON R L)18, DLIRIFZ IR IR W 5 T 322 H 8 i
YLK g RLAMIE BHAL N A 3 XAk 2 T i) 94 B8 =B 0 A IR O N A, fiidIFHRE R T
— B AR HE N SRR I & S5 VS RRCAS o RO B 2 T TR - S5 A48 (Martha
Nussbaum) AP 573 -#% (Amartya Sen) ITHRIEH I FIATREI G, BORJE, FLA5K,

PESEH), W, for example, ELIZABETH ANDERSON, VALUE IN ETH- ICS AND ECONOMICS (1993);JULESs
L. COLEMAN, MARKETS, MORALS, AND THE LAW 95-132 (2d prt g. 1990); RONALD DWORKIN, A
MATTER OF PRINCIPLE 237-66 (1985); MARGARET JANE RADIN, CONTESTED COMMODITIES 16-29
(1996). %F T-ThF| 4= X Cutilitarianism) [ — e PEde#, AL M35 F 72 Bernard Williams, A Critique of
Utilitarianism, in J.J.C. SMART & BER- NARD WILLIAMS, UTILITARIANISM: FOR AND AGAINST 77-150
(1973).
U] [ RE AU AT REARRE 1 T vk 1 T I e B AR I, i St e U s E e I, eg,
POSNER, FRONTIERS, Supra note 8, at 95-144; Richard A. POSNER, THE PROBLEMS OFJURSPRUDENCE
26-33 passim (1990).
[79] ., e.g., Hanoch Dagan, Just Compensation, Incentives, and Social Meanings, 99 MICH. L. REV. 134 (2000)
[hereinafter Dagan, Just Compensation, Incentives, and Social Meanings]; Hanoch Dagan, The Social
Responsibility of Ownership,92 CORNELL L. REV. 1255 (2007) [here- inafter Dagan, The Social Responsibility
of Ownership]; Hanoch Dagan, Takings and Distributive Justice, 85VA.L.Rv.741,771(1999) [here in after Dagan,
Takings and Distributive Justice].
801 I, e.g., MARTHA C. NUSSBAUM, WOMEN AND HUMAN DEVELOPMENT: THE CAPABILI-TIES APPROACH (2000);
AMARTYA SEN, COMMODITIES AND CAPABILITIES (1985) [hereinafter SEN, COMMODITIES AND CAPABILITIES];
AMARTYA SEN, DEVELOPMENT AS FREEDOM (1999) [hereinafter SEN, DEVELOPMENT A FREEDOM]; Martha C.
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KPR Dkt LS NESEbr &R SR EIAT M AR Z 05 mm. N 7 iR —
s FRATE I8 T U2 SR ) 4, X 6 R AT DL T4k U IVE ) 5 0 2 B WA T
PASRE . BRPTIFEMIB 120 IS . B — R B AE I 7 P 8 o DA BT e i 7 XA AL
RIS 32 R Hifi s PiEEE (Judge Guido Calabresi) Fl1 A, JEA%7 1r- MR A4 (Judge
A.Douglas Melamed) FTER1E, UM ACR 52 BT AT i P~ BOR U AR 1 22 . 565 —
KB TR = FTA # B B BT AL, DR R B i A T 2 2 R A R 1
Do RRRYL, XHIIT T IUF A A =B RV . RS0, LT
JUNMET, FEU e TA A AR 9 e & iAo SCSSRTE R SE it . jEAh, BV 7 — D E %
B IR R ARG VE I = B, ik e B b S Ak o 55 AR e I

FIEAE TR EM 7% H AT C & 8 AL 7 IRAE IR T k2 S IRTE AR A 3R
TIHIRRAS o ATARTXS S A PR T RIS, AR DA BRI Z R BN, 3%
FEAEHOZ 2 fr LA SR, SR R 2 —RAE T 26 ElE B R B A TF &N, EEA R UER AN K JESEVE
BRI 25 SUSHERE o R, FRAIML S A AR SC R R 2 S T B AR T
VF 2 i B U VR S, AEIX ROl e, T 5 A SR AT A AU 1 5 2 ) 3 sl A A
5.

WIRBIR NPT A BUEE (AL S5 — mI = s TR A S5 B A AR A I 32 1) 1IE 52
RIS — [l R 6 [ 2 SE R & RN 1 — Bk 2 OSSRV, (HBR Z 02 G 1Y
RGN e . TS EVERE IR BITR AL 25 S5 UVE IE SN NEOZE B 22 )25 &, BRI
AR % SRR . AR BN — 2 H

—. HHERENEERL PR E N FHTES

SR T A& SOSINERIMES, (B PPIR O ERER. ATt [ 3
SCo SRR R AL NFTAT B AL 22 S5 R AL T AR 4 R B g B eh 32 SO A 055
R (3 PR 5 5 T SR e G di B 3 O AR S 55 . XA A 2 B E i 5 H

Nussbaum, The Supreme Court 2006 Term, Foreword, Constitutions and Capabilities: "Perception" Against Lofty
Formalism, 121 HARv. L. REV. 4 (2007); Amartya Sen, Well-Being, Agency and Freedom: The Dewey Lectures
1984, 82J. PHIL. 169 (1985).
B Il Guido Calabresi & A. Douglas Melamed, Property Rules, Liability Rules, and Inalienability: One View of
the Cathedral 85 HARV. L. REV. 1089 (1972).
(821 GREGORY S. ALEXANDER, THE GLOBAL DEBATE OVER CONSTITUTIONAL PROPERTY 7 (2006).
(831 Part I draws heavily from Gregory S. Alexander & Eduardo M. Pefialver, Propertiesof Community, 10
THEORETICAL INQUIRES IN LAwW 127 (2009).
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HII RT3 R A S FE R Csic utere tuo ut alienum non laedas) 3X {3 — Rl 55 1)
PR S8 RART, R A SIS S B STk, BlanERG . PUEFHEPT RS . B4

VRGN T IX A A (BRI e AL DX T AR R S5, FLARHE S A
J A 2 ] R 5T P R o SN A U 1) A SR U Tk, BOARAA
1 R A LAt ¥ 7 2R 3 B K58 5 AR « BB AT AT R RNAT 7 Pt e LASIEE . ZES NPT
HIAE S DT LSS A5 5T H & S, B R BRI T 4GRS S5 i 34T (1 & -
TC o RV & P A3 BCHEBRTE A1 AL 22 54 H AR B 2 Ah, 20 LR O 1y R AT 1 77 A 77 o
SE, B0 RHEFTEBL A2 IREEBUA AR B B3k LS HUE I TR AR A ZE R T
FEFR B SUE S AL I R AT 3 o

X — AR AL 22 U VB TE R SIS BROMETE A B%, (EARLLZ R, HAR AN 58 %
FOASHAG 5 AR P A B ™ B 1 1 R, e AE IR L RN, R b P AN v et £
HAEFRZ B Z RG] J7. IEWNLBE K- (Joseph Singer) FrigHAY: “ A1 IR E MR
&, A E AR I PR E AN, EAEAR A RS, EIERAER R Foe X — 5
UNEERESUR

oo 2 S R Ay s SRR AL 23 55 Bl I URAE T, B S T BT &, EAb A 1A
{5 JBURR- AT 3 e il (William Blackstone) X T B 38— 3 B A7 8 ) FL I 77— H.
I SO SR B Y . AR, X — A RS2 A7 3 e 3@ 1 i A AN R R, 890
FEA RN EINAUER . IARI VLN BT & WO 1T Z 5T 140, 55 AR Z0R B e

(841 1., e.g., ROBERT NOZICK, ANARCHY, STATE, AND UTOPIA 26 (1974) (discussing "the night-watchman state of
classical liberal theory, limited to the functions of protecting all its citizens against violence, theft, and fraud, and
to the enforcement of contracts").
(5] AR BRAE R AL 25 ARSI G0 e B, BT M F A — M L BB e, T
- ﬁ%%fﬂﬁﬁ/ﬁf‘ﬂﬂﬁ IRRA, R 54 BRI A B AR 22 R TH (Richard Epstein) ATK/ZRE- #
B2 (Milton Friedman) #H2¢Ht. =L, U1, Richard A. Epstein, Takings: Private Property and the Power
of Eminent Domain (1985) [ F3Cf&j#% Epstein, Takings]; Milton Friedman, Capitalism and Freedom (1962). %
VRITIE L BV SEAE RS Ao B S EE S IS DA% W5 58 (Robert Nozick) AHFPR, Ja#
Eﬂﬁﬁiﬁf’élﬂﬂiﬁi Z W, Nozick, BT51VE17, 55 26-53 5. 4RI, ZRGHE PR ALA BEEEX

WRB DR FE WA HR, HHEBERZEF IR, 20, #40, Richard A. Epstein, Skepticism
and Freedom: A Modern Case for Classical Liberalism (2003) [ N 3Cf&#% Epstein, Skepticism and Freedom];
Richard A. Epstein, Nuisance Law: Corrective Justice and Its Utilitarian Constraints, 8 J. Legal Stud. 49 (1979).
FRATE R BA SRS P53 AT & 0, EARATE RO B R i R A At E, SOfridad Foft
FB CUHERD SLBlE2E. 20, #lt, A. Mitchell Polinsky, An Introduction to Law and Economics
9-10 (2d ed. 1983).
(8] W, EPSTEIN, TAKINGS, supra note 18, at 295-303, 309-12.
[871 SINGER, supra note 6, at 16.
(381 W1LL1IAM BLACKSTONE, 2 COMMENTARIES *2.
(81 For what Blackstone actually thought, see Carol M. Rose Canons of Property Talk, or, Blackstone's Anxiety,
108 YALE L.J. 601, 603-06 (1998); David B. Schorr, How Blackstone Be- came a Blackstonian, 10 THEORETICAL
INQUIRIES IN LAW 103 (2009), availableat http://www.bepress.com/til/default/vollO/issl/art5.
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TRNFL R IE T B2, SRR TR RGN RIFIEAT . POME T S5 1 i #
25 10 RS E S 5K 40 0 L P AT E) A3 5 P e, H v A g R P O s ——— 40 FRL M 5 1]
OU BT A 5 A1F DL PUAR JE B TR FH B8 A I BH OG0 07 CFE 3L 3 i @ i) .
O2RFAHE0T BT AT 5 (0 DA T S AE A WG i

e U HTE IR ARAS KD R T KBRS (Miichelman)  FFFR (K 263200 7 B EG 5 5 1k
MRS 2R . ARYE BRI AL A YRR, KFUR 4 RN FENEIERE L LR
WA 7 BRAR Ay — Rl S A BN, S BURT A T S B 43 C AR I T0ULAT (00 7 55 A 1 . 1)
IEQKOR 2 st i, BRI R A M B R s R 2 U R ] LA 3
T REAGA . X — WS AR I 1532 21 1T 3 2% R R B YE B H = 32 ) i it
AT fie 7 B K DA b B A R B A I Dy A B R BB P 0 FiCAT 30 o PSR, IE AR BRUR
SRR, ERXERFLN, BRI R GEB AW EDERAREE L, S22
55 A2 ST LERISE RN, BMERATA RN E O 2@ 7 ira &~ A8 XS5 E K
R AT AT B S5 T R Z A AR . )

g SC55FTE AR 8% SRR 36 [ B ¥ e LR BT ) — N Uk rp AR 21 7 1R B . 72
PR RE R PRGN R ZE 4% (Lucas v. South Carolina Coastal Council) H, 6% fE
KIEE 2R - KA (Justice Anton Scalia) HIR M HPHEGE, WIR TGRS A I 2
AR 3 22 A LUK 0 M8 XRS5 02 K0S 3 T = B 28 B SR 2 g 3 s A ER 22 2, WUi2ik
A G RN JRIESE . SR, IRt Bt NS T — N BRI AL . 1210, an iRt
T R ) PR AR A G MR R T AR B R A BT IR AR S SR . M
BENEBEAAN, BT EEERAILEH, 5 1 R E fmik b A J L, K
LG IR BB SEAEYR o TR L GBI AN N o, R U FE R B AE 7 1B X A AR &

(901 I Park Hill Terrace Assocs. v. Glennon, 369 A.2d 938, 941-42 (N.J. Super. App.

Div. 1977).

P I, Alexander v. McKnight, 7 Cal. Rptr. 2d 453, 455-56 (Cal. App. 1992).

21 W, Prah v. Maretti, 321 N.W.2d 182, 186-91 (Wis. 1982).

31 Frank1.Michelman, Possession vs. Distribution in the Constitutional Idea of Property, 72 IOWA L. REv. 1319,
1319 (1987).

B4 I id. at 1319-20.

©31 Il id.

61 505 U.S. 1003 (1992).

P71 W, e.g., Goldblatt v. Hempstead, 369 U.S. 590, 595-96 (1962) (holding that use of a state's police powers to
proscribe excavation on private property was appropriate in light of public safety concerns); Miller v. Schoene, 276
U.S. 272, 281 (1928) (holding that use of a state's police powers to mandate destruction of diseased trees was
appropriate to protect other economic interests); Hadacheck v. Sebastian, 239 U.S. 394, 409 (1915) (upholding a

city ordinance prohibiting brick making despite no other potential use for an owner's land).
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F RN SN LI B R BR R, %I AR A R . O8IFRTT, 7R
RIEE R IZ LG 1B IR, JOREISS e TR hds A I BRI,
WA A FE G SEbr AN R E M AR T8 T B 5018 B B
AP IRIR . AR BRGSO AR BUR A ] T B
NEABE R, Ry — I3 Ji S (14 - 3t 45 P g KPRl e 2 R 0 365 T AN B 2 SR AN L 2
VZ R E R BUF BT & BATAE o X HFAS— 38 R 2 HUE B A REAR I 26 TLIB IR S A0 4 IEAh
2 AR A BV AE A o 1100]

W R MR B AE A S IR P N T — i PN AR, IR T
WA P E 1S L3 T I E RN R, IR ARRAR LA & (I HUN S A B A 3L, 75
VU2 0 52 AN s 2R O AE P T A FAE R o DOVBIAE, vk ARSI ME S5 R 1V 2 VR BE R TR
TR LEAT DRy R L7 7 ) T R SR B R R R 2 A, R B R 1A RO &AL .
BN, XEEBENRE], — FERT AR BRI WIS, B RINF MR o A
2. AR, RIFARITRA AT A s, HAER XS T IAT R
Fril2EIER B, B AHGEARER, JEH. .. INBE AT LB A ) B 5 F R A P
SRS SO RO, B BRI T I MEACN SR OL T, S TR E M
55, D) i, WA D S LA — B 8 A A A 2 b B 500 iy
BIREATHMEI 55 o SEPR b, TR AT H A B R SRR & 1 AR S R S B R 0
1) A ——X R T AT X HAR AL A A AR ST, HLE AT DAAEANAME (R 5 50 T
FLEAT I —— DR T P2 7 52 B R Fe VRt AR 647

SRR RRAS 1R A7 F A SR 2 A FR At 2 LS5 RN ) — P 53k o e RV il e T4 [
SE MIALE SR 2 A, A7 Bl A 2 SC55 MAVE R3d Y B AR A AR RS AT ) 85 o 2RI, 31X —
IR R B B AR 5058 (Justice Harry Blackmun) 7EA) /7 -~ 87— %21
SNSRI e — B2 Ffrdig H (A, DO R I B Ak B 77 35451 A3 T i) L g 92
W5 V2 fi R o DAt 0 B BRI R ) R AT T AN FRO G B VR OR E S ARG T

8] . DAVID A. DANA & THOMAS W. MERRILL, Property: Takings 147-48(2002).
9 A, Lucas, 505 U.S. at 1022-25.
(1001 i, id. at 1026.
1o W, id. at 1027.
(192114, at 1030.
(1031 I, id. at 1052-55 (Blackmun,]., dissenting).
(1041 Bl e.g., DANA & MERRILL, supranote 31, at 106-09; Lynn E. Blais, Takings,Statutes,
and the Common Law: ConsideringInherent Limitations on Title, 70 S. CAL. L. Rev. 1 passim (1996); William T.
Fisher 111, The Trouble with Lucas, 45 STAN L. REv. 1393, 1406-08 (1993).
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MEAVE? A AR B AE R S ik H K58 SO R AR M HIE R T AN B SR
P AW E R E B AT LS ? R SRR 5 R S A ASh
M5 e LT Wi, BT AWE AR W F AR R RS KR &R, 3Gz e ? DOIE]
FEPAME SR AL 2 S35 B BR B E AL S8 I g ik 2 AF S RS 0, s RIS PR, XA i
A ARHE AR R K2R e Y REL PR IS A WA R 2 1) 7 2SI o

5 AR VE B AR T 3 AT BOR 5 [ BRI, A wniid R E T
BUI K SRR AL 2 U5 E . S5 IE 5 AR R EAE A h Bk . IR 9 e - o
ZVEARRFRIEE  (Justice Felix Frankfurter) i, W7 512 FI TR AE FH ) 51 48 LA IR AT 1 2
SR FBURIR, & gl 2 RSV &5, 100

B, B RENEBAEME I Z A /RE S T XEMIUERIE S, DA B3R R4t
WA TR — DMETI IR T I B2 LM SEE L B, IR AEAE =A% 2 4
A LS5 IR (AR SR VA P oA AR 2 SR R SR AT, RISEALT 2 TR A AL
BWE e XN R MATE) (TR LSS,

—A RS LS INE R ES M S, BRI SRR AR 2, 1R
ATAER N BBRIA LSS AT 5o 208, V2B oA AL X IR AR 28 . 1A
andk, A BLIIAL 2 S5 K5 o v B e P AN T e e B AT e . RIS HE (Kevin
Gray) FRHH), “REEAETUERF N NS HEXA 2 2 [RIBOG T R S . 7008 M 1R
WA E RN A B IR A 2 LS5 1 IR T A BB B 5 Y A R S A [ i, 110

= ETHRXHSXSFHENRAREE

F4e ML FO LT Rk A R, AT « MR RT3, ORI
SO T VR F— R 0 T B, S0\ T LA R TR AR (K AR B 1 20, 2
FFSTRATHE AR — M X B B R T X5 % IR B BT R, AR A AR

[110]

[195] For a penetrating critique of Justice Scalia's version of originalism generally, Y. Bernadette Meyler, Towards
a Common Law Originalism,59 STAN.. L. REv. 551 (2006).
[196] Kimball Laundry Co. v. United States, 338 U.S. 1, 5 (1949).
U071 I, cases cited supra note 30,
[108] Gray, supra note 7, at 240.
(1091 14.
101 DAGAN, Takings and Distributive Justice, supra note 12, at 771-72 (citation omitted).
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M WS IEHE R S B g8 2. RS AR I R LD R,
INFOR AL DU 8 BB, IF DALV SRR & 1 —FhBIAE SR A AL X AR IR AEY™ B i 3 L
M NS, WER, TERIE— RAEE S FE RO AR R T IXMRA R L,
FEF X A2 U . I IREU T R SR A AL S 4R, TE IR RAERAIE
UL S AV o AR ICT Ak 2 ST RTEHAE B B G add), HIERHATAE T 1E U0 . (HE
R, WZIE SRR EL SRS o SCHORA R JEdE T4k XAk 22 OS5 R & 1 1E SO I8
UL E R S XS N R A A AR 0 S i 7 LR T B AR (B A
AL A2 OSSO S AU NLAE — PR R AN S R I e I g2 |,
SRR M 1 T AR TR SR M0 S8 TR PR v (R B A A ) TR A TR T B
B H SIS, EIFER AR EX, BEOAEE B

FARME , AX T4 X FR AR A 0 T IR AR A A FUAR T 1 il 3 At 4.

B AL WS S R AR BIRRRASA — AR R, B TR BRI
ANE M2, EREtaf AR RL NN, FHHID AT aa R 5E 4 B
Efe TUNIXA KRS, X HE FE AR AT RS R, AR AT E RS AR LA
SRR (3L R F AR e X A AUE T8 B Tl R e N, AR X AR 5 N
KA H o R FILS, F 3RS X 2 05 R B S2AE R, SRR . " H

(L g R85 I 5I3iE 2 W, SINGER, supra note 6, at 197-216; DAGAN, Takings and Distributive Justice, supra
note 12, at 771-73; JOSEPH WILLIAM SINGER & JACK M. BEERMANN, The Social Origins of Property, 6 CAN. J. L. &
JURISPRUDENCE 217, 241-48 (1993).
(2] 45 ) BB B TR <3229 32 30 (contractarian) X —ARIBHIE . LA S EEE o —f) 21
TNER AR, CIHATE AR E LR e . Rk, RETFLEBEEEE (WiEFwR
(Nozick)) i T RLBKIRIE, ARLIRITIEWE A T X HIWE F B, #lansyE- 2 k8 (John
Rawls) . &0, #l40, EpSTEIN, TAKINGS, supra note 18, at 334-44 (LLE: % RIS 7 HIERL);
NozICK, supra note 17, at 10-53 (JEIA T i/ NERFIH & H) . FEMBWEE — L2, FEERARE
HHEEE LR —IR.
U131 WL e.g., DAGAN, Just Compensation, Incentives, and Social Meanings, supra note 12; DAGAN, The Social
Responsibility of Ownership, supra note 12; DAGAN, Takings and Distributive Justice, supra note 12.
(1141 Bl EPSTEIN, TAKINGS, supra note 18, at 331-34.
U15] L DAGAN, Takings and Distributive Justice, supra note 12, at 767-91.
(161 BL[F] I at 774-75.
(71 WIF L at 771-74.
(181 BL[E] . at 791-92.
U KR (DAGAN) 3K, Mg+ XEISAS & RN, TR RIER . S WA - B (HaNocH
DAGAN), (EFTHIABIEHTED (Re-Imagining Takings Law) 7-8 T (2007 %9 H 1 H) CRERRTFH, 1E&
R [BUTFfIFRIEHE, (EHAREAERNEY 1. SR, ABtdB4aApEACss, YOI & A RRIBAEAT &
H SR 55, T R B TER 7050 B AR S FTA 38 2 BB S8 L BRI T 78 56 A B 0 9 S5 SRR 2 1T
A RiRE R I R . 2 Wk, (iEA 52 ELIE ) (Takings and Distributive Justice), 1R
12, 25 769-70 T, SRT, SXFPLERELL O 0 df 5 TS 2 I R AR, T A At ) BV LA B2 4 1 i
FIJER . AT DL BRI, IEAR A RS N SRAT o] R B B2 A< LAF IR T s se e, (HE B SES BTl &
18 355 PR E XA — B 00 T s RV 385 L6 L 0= A 20 1 2 4% P B A5 3R 15 SR ol R R AR ) R 2o A
e S EIR 2 BT LR AERAMER, IERF B ANTRIE A & N S I AT e RAR RN 2E, LR A
AT FLE P 2 i B R SR A TR 4 B
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PRI R FlaE, Mg SN —RITEIHEN XD RS 55T, MR’
FhAIREG «FRm2 (ORI 38 DX 40 FFok o e [ R A2 8 IS LA A SR R 6B R 2 i,
FLPAIFERT e R R A KR T T IR i AHEEZ R, 2 BT BRSOy — PR 25 1E 2 [A]
AE AL AL SRS LI (5%, St BT ) “ 3 RIgE. PR S A R R ——Th
FEBATH AL FEA 2 B, DGR B 5 AR, L PSR 5K B A — 2.
PO R, SRR S A B A B DX — 47

NOXFREZLZIE AL ARE , AL AR BT R I A ZERAT AT REAE R N (RIS AN 2 R 30
P9 AR AL DX H g B B A, A IE 24P 1 B S 4 IR M SR " B R, TR
A ECHAR PR (AL X A, ARTCACEE SRS 5% 4 R TEVE A 2 A A, RV MR 2 itk
PERIRAME I RIS R T AN A B AR IE A A A T R AR . T I SRR
ATTRT LA BRI N PR E R R 5 R AT A K L S AT, A2 RSN
AR B A R A .

= ARBEREMAREHE X F

AAE R TAE X RS RS, EHAIR (Dagan) MM EONFE, A e R A
B EERT . £HA S, RFEFREEELL METL /K (Eduardo Pefalver) FIHKE
My A XSO AR M. U2 X — & ] AR Oy B A 2 7 20 i,
B B AR B 20T AR S RBUAR Y. T B H R &2 b

(1201 Il DAGAN, Takings and Distributive Justice, supra note 12, at 772-74.

[121] CHARLES TAYLOR, Social Theory as Practice, in 2 CHARLES TAYLOR, PHILOSOPHICAL PA- PERS:
PHILOSOPHY AND THE HUMAN SCIENCES 96 (1985).

1221 4.

UB1 Zar51E. (RHSEEY AT EJE T — X, i R A B NRSEFEFI RS, T
AT 75 Mo [ e it 17 Ao ) ) 2R A

(1241 W, ¢ g, DAGAN, The Social Responsibility of Ownership, supra note 12, at 1266-67.

[125] I)_ILEUZ

(126 W, DAGAN, Takings and Distributive Justice, supra note 12, at 758,

(127 WLIA k. at 776.

(1281 part 11T draws heavily from Alexander & Pefialver, supra note 16.

U291 WJR] F. at 129, 134, XM 2 SCEHMVE R ERE, RIITRE P& 2= B —MEA B
Gregory S. Alexander, Commodity & Propriety: Competing Visions of Property in American Legal Thought 1776-

1970 passim (1997).
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SABAVRME T — PSR, B A AR NSRS, DR T DU R (¥ A2 T5
AER AR (132

AR N SREE R M 78 /- IR AL AR P PR . 139 5, “ AR AL, JFHE
WA T HAM NSRS, A R il A SRR NSRS T f O BE 7o "I343
TERFE RIS, Ab TR AL R R b, R N FRAIURR RE I IR0 B A, X e
REAERAG UE SR 5 A H—H B gk B g I —— AR X4 o A X AE TR
HIRZIM R BRI SCT NIEER MRt thvrak X R T A (R EVF 2 2R 7 2Unt %
ARIERIAED

NSRER MR AU H RHIE A, NI D S AN [ AL T AL 2 TR

BOGEFMREST, PR EATZ MR ZE R, JRRN B BRIy Pt AR HIER
AT . NISER X PR IE—— R SR B RE I ANR HE B R —— 2 A1 . AT

U30] 5 S A SCHTAE 5 R 3K — BUAR IR Ak 43 SC45 BT 1 37 2 b 9 B8 A THT I8, 22 0 Alexander &
Pefialver, supra note 16, at134-45.
311 2 I, James Gordley, Foundations of Private Law: Property, Tort, Contract, Unjust Enrichment 7 (2006 );
T B -2 S B BES BT 9E, B S W, Richard Kraut, Aristotle on the Human Good 15-154

(1989).
(1321 Alexander & Pefialver, supra note 16, at 135, 135-36; 532 . Gordley, supra note 64, at 8. #Rili, IENEL}
Hr-XAF] (James Gordley) Frg: “WH L2 MEARH LS CAHRAT. » X% (GORDLEY), L3iE
64, 700, RGN, TR R L2 A0 R B A T RO SRR T A i AR I T R
AP AR S (Rosalind Hursthouse) LAUNF 5305 X T Sl H 2%
FERH R MR B2 I = K F B vk —. T DO R EOR B — o i 55 18 ol 8 1 A% 1168
HETE, XSRS BN IR E R TE (USEY) BERRT AR R EIE (ERESO
TERCHT LG BB 5 W, A AT RAZAN BT ThRIF UE S, XRER e R ek
feARAL; TESORE N, KPS AR SRS W O, 2700 T N2 S TE RN s T 514
g otgt, WM AR M REEE R AT AR .
2 I Rosalind Hursthouse, Virtue Ethics, in Stanford Encyclopedia of Philosophy, intro. (rev. ed. Fall 2007),
http://plato.stanford.edu/archives/fal12007/entries/ethics-virtue. —#%Z . ROSALIND HURSTHOUSE, ON VIRTUE
ETHICS (1999).
U33) RnZiiamif, 5 ANFERM—F AR AT 2R+ 5 2/ &AM . I JouN FINNIs,
NATURAL LAW AND NATURAL RIGHTS 85 (1980).
[134] Alexander & Pefialver, supra note 16, at 135; 732 IL[F L. at 134-45.
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ANEE B Ol IR A 2 B AR T S5 P AT 0 T S RIS M B SRS RE ) - XA RE ) R BEiE I
St NI EFRR R, T8 HE R MR AR E R ZEAR .

AR 58 5 AL MRS 1R Tl ek e 375 - 95 4 (Martha Nussbaum)
AR 5 3 Ak (Amartya Sen) JFA IR AT BE JJdERE 7% . USSRl AR AL 75, RIER
AN 4, TRMATR RS AR . BO—RIF AL (well-lived life) 721
R TG I 1 N APAE S Bl A3, (37153 Wb T35 - 7% (Amartya Sen)

U3Sh 22 i b SCy g 13 TRl A RE. 458, CEH L SR (Sen) ML (Nussbaum) [1fiE
FIERRRAS TR H T HEE . HoA i BARR M HLITE$S: G.A. Cohen, Equality of What? On Welfare, Goods,
and Capabilities, in THE QUALITY OF LIFE 9, 9 (Amartya Sen & Martha Nussbaum eds., 1993) and Thomas W.
Pogge, Can the Capability Approach Be Justified?,30:2 PHIL. Topics 167 (2002).. JEIIAEAS R [A] B fiT A %) %
AN SO PP TG S I B, (HIR T E R R R, DR A BN i B+ 24 3 SCRRE 17 084t
2 BRI — N H ] A

B, GA. RHEXARMZOHEZ — 2, FET —MAE U gsh B AR % . X Cohen, supra, at
22-25., IEHNFERIE -fAFRF (Philip Pettit) B iy, X —PaArBERIteor. AREEI B M A E TR
W T RANBENHIRTHE . 4 Philip Pettit, Capability and Freedom: A Defence of Sen, 17 ECON. & PHIL. 1-2
(2001). FRXFZER PR 58 & AL FF G BT C# P 1A% 188 (Robert Hutchens, §I 2 & K224%
K A EBARSER AR, WU . A RAEBEM PN, TR T ERIEH R,
FHEK XA EE ) 52 g AR VR R IR Rk, SBUBZM T RER TR S AR M EERR, £
Cohen, supra, at 16-17.

R, LS BA% (Thomas Pogge) H4ARMIAE 715 5 HATE M SO HR T 0 CnB /R Wi 32 30 Fite
P F S GEFEBATHE, IR E N A & 1E LA AR A NG EH G 2. Pogge, supra, at 167.
SRT, PG HIREPPRE T — MR B, BIUCONRE D IUERA THRMME. $set, HRUInEE, 2055
NBEEANENE, WAETEME. Bk, GE/ARefE LIS FIRAEIR I .

e, B R (Louis Kaplow) fifi i, RARRZFEMIEIG—RStBl T (g /s MOyELAEEE
WHIHbA——RA HER, IF BN e, POVEDFES T BRI R N EERE. =
J Louis Kaplow, Primary Goods, Capabilities, . . . or Well-Being?, 116

PHIL. REV. 603, 604-05 (2007). fh 35K, CIEARMIFRISTE P02 4 F B i 70 A 3 — i) st 48 31 R 2,
AT BT &b T B AR E WA 0t M B M. iR RIS E I, IXEIRE A LS T AMEE
Z L FBm R AT B, BN R RN A R E A EAR . Bk, I X e g 330
WA UAER] = FE . 2 M /A L. at 605-06.

X, RMEESLhr L GRAD THEIAME-FRF (Richard Arneson) FI“ZR 5| M RIE, FHiRM THE
M. ZJ Richard J. Areson, Primary Goods Reconsidered, 24 NOUsS 429, 445-46 (1990) [hereinafter Arneson,
Primary Goods Reconsidered]; 77/ Richard J. Arneson, Equality and Equal Opportunity for Welfare, 56 PHIL.
StUD. 77 (1989).

W CRARBTAAR) I EFRGE T — SR TARA 32 SO B (R R o AT 5 5 KA AL 1 o SR A
PLZ AR EIE — fi? TR g, BRI oA F AR 22 P AR, AR A — > N A L
H—MNEEEEHRBAEEAL KT ? 20 Arneson, Primary Goods Reconsidered, supra, at 445-46. <375 bL
FERATIRE], BRI IESEBR b HISS TR 3 SRR — A SEPRBOR A AR W71, 20 id. at 446

CBRARGR. ... AT DAEE T 58 36 1 UM AR ZERE B E + L BOR, TR 2T N 28, AT T il AT T i B U
WA Z KN E. ... BB A R AEZ P B AL, TR EREH. 7.
[136] SEN, COMMODITIES AND CAPABILITIES, supra note 13, at 10-11 (“Eltt, Ihfi¢ (functioning) EEARF (1)
W —MAaE O RN KRR, RGN Z G ARER: WART ) AN (UdZDRe™
AR ERRBIE AR, DhREERM EEE L TR, ).
37 JiRF], 2o AL sRFURSE AL A M E A E BRI — F k. CT R B AFE LU
A BEAFAE — P2 WL TEAEAN (U RE A R T, PR R AR 2 i) — ML DG R . IEA0R Y 2R

(Arneson) FT &, —MRT AR AR LSRRI WIS <& — MR R8I 28”.  Richard
J. Arneson, Human Flourishing Versus Desire Satisfaction, 16 Social PHIL. & POL'Y 113, 117 (1999). IL{EFHA
S ARV XA PRI . D7 4HTH H Y, JRAE SRS, RATU AR, R T IR A
XM ERE NI, FHARERERIT S22 1 F 0BRSS (B8 - PR AR B v - 5 5 g
D BRI B N CLERT GBI 98 AR TE ARy e T i IR ™). 2 ML Matthew D.
ADLER & Eric A. POSNER, NEW FOUNDATIONS OF COST-BENEFIT ANALYSIS 29-32 (2006). [ {2 ) F1 35
Hranay PR AR A A B E X TR, VORI SRR DRI E T, AR A BT B AR A AR A R B
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FrFRIf“DiBe” (functionings), TMARADCGEL A REE M Wiadre (B Wif, #2
SRR RV B B R SUR AT o ARG, LRI PRI 43 BC AR 45 10 7= i A R DR
BORITE S, 280 N7 HIARE E AN IHE 2 KRS AR E N2RZ 5 R A B A7 AE S T5)
R PEH .

HEMZ, HIF- B WibEd (Martha Nussbaum) FIFT 5 35 W - £ [X 73 744 il 8 1A= 3G 1H—
s (“Thg”, functionings) 5 MALE Ay USEIX LD e 7 T AT B I H BRIE R
Re/1, BUFTEMI“BE /1 (capabilities)o SSIELART S 7 -#% (Amartya Sen) Jrfifkeft), «“—
AN RETT 4R 1 2 M e 88 SCIL AR R D BE A G o IO SR U AR TR IR EETh R, U35

W R, A E AR . 1d. at 33, AT TREAE R 3244 1) 3 U At R Dy G X ) I i A s 4. 1F
WMYFZ AR R BRI B S — 4, “ME 2 MBS MEMERS. HL b, HTHEZEEN
— et RIS IR R AR, FRATTRT DK AR A AN AN G TR R SCRl o, BT LA 2 A i )
XEBACHREWARE RPN E. A BN Z A0, Bk, ErfEpmEEmnE, 2058
gy CINRARAHD MR T A NLFR IR T 7T E. EXMEET, MEZ A NOEIRS IS,
AN A B A S T i 0 P 2 SR A, — b S BROIR S B AR 4 14 75 0 ] AL

#& (Sen) MFLL M- M4%/K (Thomas Nagel) A JHUSIET , BN E KL —E 5% 8 F WA
FEAWAHT G . SCRFEMENER W, RIEL, EEPNZ LI 07X — HLIFARE BN
AR . IEARFT L. EEVEA AT DR KB IEFE % L X R R — FER AL E AR (9. Z iR 1 25k
PR 2235 A B ARk, (BAESSEAR R B N2 (8], EAS R AT, ”Sen, supranote 13, at 184,
WA R T 53— MR 2 0, (R 58—, %8 7 M. 2 0 THOMAS NAGEL, THE
VIEW FROM NOWHERE 4-6 (1986). fth 7k, EEMERTLUEZMN, FEERTLUE T 4. 1d. &A1
FERIME R R, EOUEREA, BRI TE AN Bt & A E A5 04 2 56 T AT Bt A Rz 1%
N SEAR B AR T I BUSEAE & I R . 1d. at 138-40. IEWIPHRE/RET S, BATA—ANF T ELASYER 0 54
Trah, (il Bkl 5. MEFHEBERT R, BATTUEE N E &SRR R aURES. ... 2
FATVBE B AR A B BT 2 A A EE fh i, A AT DAt — BT, X — M mr el mr—
SRR, (AL —SEAR R EUER I E, HRMAMIE . 1d. at 140. B AR HT,
RIEE MBS E RS IR H AR OO R B, 1d. at 142 CRRATEBIM. ... AR TR
MACREIRAEEATH), TR ATREER BT, BREEME, X R R . Ma2ul, 4]
KA BN . ™) S FESET AR, CEOMERIBRED, T CGEANEMETHE) 51

%, 577 00 GREEAR-M. 22 0B bR, 1980 46D,

B AR B A A2 B N 8- 18K & (Ronald Dworkin) HIE AT, BISRATEE N E AE B S2 b & TR
TIXFE—Aar . 7R S E AU P AR M R . 2 W Ronald Dworkin, Objectivity and Truth: You'd
Better Believe It, 25 PHIL. & PUB. AFF. 87, 88-89 (1996). i@ A ST MG 8 UE A = (1 3L [7) S i —<di
AT A EE IR | —— 0 SR B W AT I 2 WL 2 v, 2 VR 3R . 2 WA b, 28 96 T, XTI
T 2 L PR oAl — A MRS, & W, id. at 96. For other general defenses of moral objectivity, . JAMES GRIFFIN,
Value Judgement: Improving our Ethical Beliefs (1996); Philippa Foot, Does Moral Subjectivism Rest on a
Mistake?, 15 O.J.L.S. 1 (1995). Ib4h, IEFEHE-3ECHA-HLK/R (Daphna Lewinsohn-Zamir) $&H T —F &M
MIFE LA, R T 7=7%. 2 Daphna Lewinsohn-Zamir, The Objectivity of Well-Being and the
Objectives of Property Law, 78 N.Y.U. L. REV. 1669, 1672-73 (2003).

IR H DA Rs - EHEEE (Robert Hockett) figtt, FERRAEAESL I R Yivk 2 5 XK E i i (1) W R B IX —
WA 2B EE Y (recursivity) @, 2 ML Robert Hockett, Pareto Versus Welfare 4 (Cornell Legal Stud.
Research Paper Series No. 06-027, 2006), available at http://ssrn.com/abstract=930460. #%HEIXMM &S, RF
4B 7 T ) T TROA Bt AT DA A AR R o 4R BRIKRIL A, TR T AN e R E A A\ i
IF. R, KA R FREEMAHER . R RATE R R 2 2 R, I ABA TR ERRR
AT 2 L SE I I A5 B RA S A S A A, AU AT mer . 2 0LF E.

FRAVT R N LR ZMG A TR A W B IA0, T SCR ™R R T FUEAL E B8, JUHZ T
UFBAR R L I EE1S . Arneson, supra, at 113-42 S EEGIIE 1 (3 2 EE 18 1 1A R 0 ookl 197 36 2 11
A 26 RS 2E T 1 PR <600 56 2 YL Bl P (R B8

381 W, e.g., Nussbaum, supra note 13, at 87-88; Sen, Development as Freedom, supra note 13, at 70-86.

[1391 SEN, DEVELOPMENT AS FREEDOM, supra note 13, at 75.
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% [ W 7= i rp A Ak 22 OS5

At (LLRAE RS IR RN E D) E B (R ELRE 7S [ A 5 LB 2 ) ek T G
WEREMTE D SERRENE DL A 2. R SEBRseBLIX L8 D RE UL K HAh D RE R AR 5 B SG 4F
A L R ZEAL IR 5y BAE S Fia] BEAT B R DI RE L IR EAT IR R 2206 (HL A m Bl
WEFEAER LT RS E D) A S 2 — PR E A RE. MR, XSS H EMERNE 2K
TEZRBA VA LUF TIRE, 511025 L& 2Rkt & S5 N L 5 B T (0 g 7. 114

KT WRLERE SR N BRI oy, VA R M RASIRN
Kk, PO S, ROREM— 2, DATCIREE A 5 3REG X6 ) BRI e
IR B . 1A I AR SR B RE O E 1 A TE R SR b B RE T i R vy, AER K
FRRE AR T AN IR PR 2 A i B B TR R 2 7 T A e FRATIR B IR A i
FLI e AR A RLERFE AR . B R, IR IE X SRRt S, AR E Ay
AN CEie RSk B, HERBRELOHE XD RERRE, Ve —RiE X5
TSR AR N AR AN R R N o T 2 BRATTHE N AL i (0 S5 R B B S B AR T e 12k
FRAG IR .

SR, X NFEEE R 22 S BB 7 1A 2 PR A S ROz 128 8 H T A T 7 i T s A
ZERI R (0 SR . iy B, SCECERVE . A E R HARBE I Zh e A AT A — A Fei
TR 2GRNSR 28 vh 4 BEA T SOHAEAE . BRI LS RE o, RLSTE s o A H.
SRt BN I BE I ——01 0 H —— B AR Ak & SO R S A E A
LUK ARSI AT 5. U918 E) (Taylor) XFHLRIAAIT

“EATAEREAE AR R T, BOA FER HAR AR 2 IR it A
FRIXLET IR TR T, B FIR I 2 T AR LA B 5 SORME T FATT T i s ) a2 486 140 S M P F
WiFIE T, N EE R & S 55 IS SCAC BT Bl 03B 1, IRAIRATN A ik
RET R R LAY BA PR T AT A TR A ? W SRAX A 4 1 58 I 7, 3

L RER RICIE SR AFAE? ~146]

(401 2 W7 L. at 75-76.
U411 22 L[H]_E. at 74-76; see also Purdy, supra note 6, at 1258-63 (discussing Sen's conception of freedom).
[142] Compare, e.g., NUSSBAUM, 7 Z I, note 13, at 78-80, with FINNIS, 73Z: il note 66, at 81-90.
(1431 I, MARTHA ALBERTSON FINEMAN, THE AUTONOMY MYTH: A THEORY OF DEPENDENCY 35, 34-37 (2004) ("[A]
state of dependency is a natural part of the human condition and is developmental in nature.").
(1441 % I, Alasdair MacIntyre, Dependent Rational Animals: Why Human Beings Need the Virtues 71-74 (1999)
(REAEN NNBIAETFAR, #2041 AR P A 42 B RN B RO “ N7 R SRR BRSO H6AR).
1451 22 i, Jurgen Habermas, Struggles for Recognition in Constitutional States, 1 Eur. J. PuiL. 128, 132 (1993).
[146] CHARLES TAYLOR, Atomism, in 2 TAYLOR, PHILOSOPHICAL PAPERS, 3% L note 54, at 205.
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By AR - 22 4 2% /K (Alastair MacIntyre )t 18 1 FRATIE y BEMS AT 52 B HE PR A A7 E,
FE A A AT SRR AN = FRAT T3 1o 15 R S AN A 5 2R T RS R ST F) SR HE R
X NRENS LG T BA T TG B WA o "IN G AR ] — E R, HERF RN £, K
AMRAEACEE . 20T FITAATA AT 2RI S PE G PERSGR SRR BRAKSL
e IRESRIVE SEEHERBE RE TR RN At fTTT0 5 2, O T BATMAEAE, oy T RATRERS A
N B HATEEE AT B, BATAN AT G AR T A X ——JE i A IR IE AR A
P

X, BIREEARTES, 2RISR P SO C AR AT R PR g
YR (R AL, 1EARD TENE L BN, BRATH AR 1A Rk X A
gt FFHRBEAT. TTRBANT IR ORI T, IX et AR 2R BAT A R I Bt . FRATT
BN SO RSP AR L AR 5 AT RS AL X AP AR S B AR G . Rl 3RATTI B
A AT DB AL A BATT ) e “ BATRWE” I, FRATA AT St 2R BIBATT
AR AL X FATMIE R SKBE At iARs. R FrR R R AR AR A S . R
b, AMNGHXZ M LB NEAE, UETeioeE ke,

AT A A DXAE T RS HATT ) i e 309 B2 F) v L R A B ) D5 T A 1 SR B Y
YER e = DN R ATAMIN, ST T2 1 AT R FE A B, T REXS A i AN A 3 2 301 A5
PUTRIRE, U SRR X (1) R R B AR T ASE T B B, (R IX A R A KR
FREPE R T FRA T SE T A RREEAT GEW 2 AR B XX S 5 sl XL
AR T EMRE ), PRI S S AR R RN TA,

B T REIRAR BRI R A NGETI b, SRS AL G AR I T 55— AR E 2 Th
e FLIXHIFFAER N 1 BIEANES B M R Mt &, XA RS ROE e = R & IE

147 MACINTYRE, 2 IL[F] | note 77, at 99.
(1481 Robert Bellah et al., Habits of the Heart (2d ed. 1996); Hursthouse, 2 W.R{5I{E 65; Maclntyre, Z WA
5|3E 77; Michael J. Sandel, Liberalism and the Limits of Justice (2d ed. 1998); Charles Taylor, Sources of the
Self: The Making of the Modern Identity (1989). — P E-HIEAIIR N A F 8 B TH X FIRIRZ Jacques
Maritain, The Person and the Common Good, 8 Rev. Pol. 419, 449-50 (1946). FIAE#H &K Pefialver #HIZiL3
EREBIXRLE. WTFX—WA LM, S0 Gregory S. Alexander, Dilemmas of Group Autonomy:
Residential Associations and Community, 75 Cornell L. Rev. 1, 21-28 (1989). £ i Amartya Sen, Commodities
and Capabilities.
49755} F-3X — W R ZEH, I Gregory S.Alexander,Dilemmas of Group Autonomy:Residential Associations and
Community,75 Cornell L.Rev.1,21-28(1989).
(150122 i, Sen,Commodities and Capabilities,Z WL 5T 51 7E note 13,at 21(“—MNEFEARR . RZES . BIEHEHRN
N IR E C A2 TIA“BLSERACE, JEARUN B T PAFIIR, IR B4 SR AT BEFE S AR B
R R IR EAL TR AL E ).
(1512 i, TAYLOR, 2 WL AT 517E note79,at 196-98;Alexander,note82,passim.
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HeXiR, "HHE “AEMESXRY, RIFOR AR ATS, 2™, HE,
IE SCUAJ% R SRR 7 ARG B Al 2 A X GBI W AR S —— T AMY
TR ARG —— R G2 A LR,

1RO REFI0 T DRy N ST B SRR J SR 2, A N RE T AR A O — F 2 L
MINFF f, KRR R IR 52X R 1 B A WAEAMED ME AR A B &5
P Hbre BASER S, DA TR LR k. Hik, & NELA0r
SEEHI A IS0 N SO 5 Sk E B ), BV BB SR AR A (1 RE ) LR TR IR L RE ) P 75 1Y
VOISR o SR R = JX ML RE ) AN SRR B, AN ZE SR BRI 2 — AN 2R (2835 - AR T
AR AR AT NI ESR . FFRE R RO 4, mixssit o
ZHRIFPIRBUAEA A 2 T e ZE e AROK, A RN B2 . — MEsb L AR R K
EERIIREMBEI LS, AERE TR R AR O E SR = .

W2, N A— D NER X A S NTATF L B RETIWE? X A0 L5 AT REH 2 7t
St AN B AR A rh, HR D E RS NI 2 R OG . NS RAN 7 251,
BT EBR . BATEEA A BRI BT, DI AR AR R EE G Ah, T
NERA NS, I Oy B CIRBUX S B, A B9 b NSO EL B8R, ATt
fEfb N RER R Bk MBSy, "L, ARINERFESWIE L, HELBREATA
IFTAR AT, DUER R B AERmA b i ae ) OV R0 A TR R )., ™

S ML REY SCS5 SRR LM A AR . HAn AR, N TRk S 2
NN H FIEEERAIALX, AR S NIIARAE—FE, BB I2 A XS R .

o5 FAT RE M) S5 A PR T 3AS R 4R 2K RS (Alan Gewirth) S AL N, 31X — R0
JRE 2SR B8 (Immanuel Kant) BUE F 5. 197 A8 4E/REFIE N 5 I EEA BAR A,
BRI I B AN IA TR, Ay T 8 AT &, A 1B NI NAE
IR A DG R S EAE BRI R Al AR o SSIRIL, AR Y e < AU AH L e — o

(15212 i, ALEXANDER,Z: JL (T 5% note 62,at 1-3,passim.

USSIGd ik B — AN S 1 5 — Fh R R vl S R AR SRR A 2%, LR B — AN AR, PR BT
AR /4 2. S.AFR.CONST.1996§36(1).

USSR 08, X AR ULHTA X EBREAR A EMAE 20 R W BRIERA V20 7R W, A X IR
RN ERAMES KR, RTEREMM SR, X EEHBIE SR EME, AR i3 —r.

(1551 Bl GORDLEY, supra note 64, at 8.

US61 £ 40 Gordley frfi i, W HL 1 24806 F NSRBI @ L E A H 1E L (commutative justice)
ke b, E bR A NFBREIRTS RS IR B T AT TR ARV, RIS AEOR AT M i A5\ 8RR (9
H#E. Z20AE k.

U571 W, Alan Gewirth, Reason and Morality 104-07 (1978).

1581 I, id.at105.
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PRSI PRI FR  BEAS AR T BT Fef NI B B ARRALFACR], [OFH] HAd A tdx i
A XLERR], R A A AR LS5 o ISR AR 2 I — i Al (B—2erhD) JRU Y
B BRI FAR, DOFEFR I, AU DS R IR, Rl AR A XA AT 355
1]

ALK B 1018 AR o A9 — DN EEVE B A, BN FERAE N — Rl (1
HARVEIEE R eREREUE CER, BN T RRE T E, REBHZ AN
Ko WgRu, RERYONH CHEREAUMER, IFHRRPIZERER, B RZERRE—
ANBEPERN, Bt sTERe b AR SR, A ZABA TR RB RN . 1IR3 firiigid 1,
MRS TR ERE TR B OGR RUO & — AR . BESR ik, PR E
FATAN, AR HAl ARV BETE 78 A A AR TR RE /1 ROBCH], T HBRATHA X
55 LLIE G BA TR T AR BEX L HE ST AEAR N A IR o BA TR e BEBE 77 I TEAE M EL I JE B
FRATVRENX L e ) BAT KRR A TEGEIAL, I HBATRINIZLERE IR TA T At A 5 -
KA TE T o D20 73k S B AR JE , SRATTL IR AEA N R A X L RE T A 5 BA T3S
H TR (R [ AR R P 7 O o

WERAAF CRAE SRR MR SCEHERE (0 BE 7 DAL R T Un o] A 37 (X B R 5 2 N
RE IR R AP LIS AR 7 IS AZTCREI , FATHAT 55 SCHF AN B IS LL YA IR Sept o 25
P TCIE R I NRRE ST, U9 R, MCRECRFTHRRE I MERE, BA1Z 5BUAMHE
SRR TT A RESRBATZ AT AR X B BV RRIE TS 5 A RO Ty T 2
i fe 5 T B R DR T BEAT B 200 1 IEAT N AT AL X 2 5382 — bt T2 DR e )
55 TEM SCEUR T 3RATINS S U A3 T 5 IR LE BE AT B E AR . REDA LA R 5 AARiE 171X
—HRIE S

“HIT AN E H MR R BRI B R A4 2 St e L B 4y, M AOGTE XA
e SBER TS . AARE. .. AU B A N 35 DL S H X Set F T B K &R
17 2L 1 X S e n] BT ICElE] P . N el Be = (g 5t 164

1159 Alan Gewirth, The Community ~305-06 (1996).
(1601 4% 4 /R (Gewirth) $&H “BUFIFEF{A” (community of rights) 4 /& B« H 1 EE” (Kingdom of
Ends) FIBUARHRAS
tel] GEWIRTH, supra note 90, at 83.
(1621 Il TAYLOR, supra note 79, at 194.
1631 1d. at 197.
D64 5 |, %5207 Ti; WA 187 T. 48 BJB/R (John O'Neill) FE B ML IE S PR 112 Be I ik
TELIHIM . 295 B2 /K, Property, Care, and Environment, #{ T ENV'T & PLANNING C: GOV'T & POL'Y %5
19 %, 5 695-696 Ui (2001 4£). I1EUIHEJE/RTE HH:
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BAUEUL, AATA T AN A LSS B IR BA T BE JT AL S E M RO, 3T Bl
TR SCRFIX S S R HEE 55 AT 52, REMEER A, BAT (BB A /)
WHENBAT CLARABAT Qi T2 5 SRS RENE K NIRRT T RN R R A=
A28 TS5 4 () L 55 o

& #/K (Maclntyre) i i, “BHLIX—f155 AR RER ™ 8 L B EED, 710 B,
IR RS, SRR ST, A L. B, BATEEERS T NEAE
AFEF AT AL S BRI N o FATTCIESE AT T 75 22 RS o mTRER AN BE,
EBATREZ e 2BAA N, MATAR MBATHR BLAF 2 AR 478

FR, BMERAS AR R 5 Z AT BA T2 2 (0t SR E, JATTres F IR A 13K
I HESZ o DOSHXMIE HUAE S BES 7 2 Z AR WL, SEBR EAERTA W R EMIR E R A KA
A AR A dnie . FRATAI S BRAEFRATA R FasE (K e N R prfe (i 7R &
I H 5 AATTRE 7 I G AT A AT 75 TR A AR KA. DT A, AR PSS T 1Y
FEEAT FTANIR], AT Z00 AR 8 o (RN R R R I bR, SRATTIT FLBRAT I P 4 7 (4%
HERTCAHFATI, PO EIRATRURS S5 AR AER A NI 7K, AR BATT D245 3 8ok 245
BTG VSIXAESLRES 0 2 [ 5C R i oW s, (HAERE 2 (R R B RIAEE
MK BEZ AMRR F o VOMBRANZE T TR AR DA HARAA AT H 3 A 3 P e B
RMEF N, FARIEAATN & 24 T, ARSI £ 4 FRATIR 2. WRIX B A7
BB R NS, AW R AR — M s i S L, BROSIRAT A B 75 X et 2 W 2% R AR S A Jie
FNANA 56 & T EEER JT RN BATHER B (S RS A R A, MR . 3l
7 B TR (A 2 P 4 DU FEBE L LR N SRBETT, IXA RIS T 1 AT 4 i 2L g 7R 1k
FEe L I DTE

) R R B2 BAT BT R R A A 2 28 B AR s i B 22— SR E A
TR R 2 B B O MO I 8 3 2R G BB R R Y, 2 — P A S OGRAER B A i . (BLAE
S ME R, ARSARRY T IEFERZE T S AN TR FE . R KOl R AR A
B AR FEIXE, BATRBEIATRT 7N, FReRi, JA1EEEX e N

RIARLEAAIL T — A DRI A IS AR E A B S, H B HRA i 32 SO P BRI R IE . AT
RN RS Y i AR I TR E N AN BA B AW R, RERIE AT AL DX A A B 55 A L
[165] MaclIntyre, supra note 77, at 100.

(el . id.

ten W, id.

(681 I, id. at 108.

1691 I, id. at 102-07.
47



% [ W 7= i rp A Ak 22 OS5

FHAOZ FLEE I R FATIRME S KA DL A YR AN B AN 3 22 I [RI ok
. BATZ A TE, POV BATH AR, It BT — X R . JATHT
REEAEE Z M A N R oE, AR BATPEAZ 0. FFE, JATA SRR RIFAN L
FERURTAA RS EIRG T T AT B, BAT T L 00H TUE, FFASE E DA AT LA AR
I BRI 7 gn T T EAM A, 2 BROABRNT SRR & .

2R, AN RER XX 2 (AL & SO B AL T . JRATT A ORA 241
ANNEEMNRELEEZME, RIERATARE], A DX B 3wl BE38 b JE [l i ik
AT A Mk, JCHRR TR PR AN AT SRR R — AN, HE R
IERE T 9 AAEGEAN W] T e AT AN o D7OMELRE A SRBA TR Dk L35 (Kh ]
TS BR A EAS N B Z3RAT-5 P A S S AR A 28 AR 0 5 2 BRA Tl 2 H) 95 50 4 DX )
ME AR, JFRHAS AL NFRBER I AE 1. NRER AU T2 52 R AWML, K
T AR A B 2 50 R IIAFAE o B0 RA DO AN AR ELEE AR FIW AN NI R AR X A
S5 HIE—FEAR, IXPR ERAEE R RAWIEHE, RIALX A EEERR T RS T AR
EARSEIAS NARAE, AR AE SRR BRI RAN N

BRI T2 T NSRER AL & OSBRI IR, 'TUIEIR (Dagan) AN, “XI 7
BRI E IR KA E W RES ... FEOT S5 W 7 AT 3 1 AR e ER I, JFxd Ak 2 P 4538 Al
W, S H R B SR H b IR AEAAG 4518 Xt EOREGA RS e Tr b
Wb AT A, (8 3t A = g DCRRALL A8 A B EE B TR R 0%, 45— 58 R MRBE AR B2 16 4
fry, ~073l

R A AR R . 5, ETRESEURIBIIA R . XA AR R T F
AERIC TR, B A R S iFE SN B, RURINHIHER 7 S <X
RN NHAR L fELET, HoREEER T REMA BRI, AR HIE
AFmERN FERIME— IR S FEEE, 20y 7RI E 25, A AR LR S Jse
RO SR, — B B BN BUR I AEIRRE, et RA AT RE L e i 11X — H K7
Bav 2l E

1701 i Gregory S. Alexander, Takings and the Post-Modern Dialectic of Property, 9 Const. Comment. 259, 260—
61 (1992); Gary Minda, The Dilemmas of Property and Sovereignty in the Postmodern Era: The Regulatory
Takings Problem, 62 U. Colo. L. Rev. 599, 599 (1991); Carol M. Rose, Mahon Reconstructed: Why the Takings
Issue Is Still a Muddle, 57 S. Cal. L. Rev. 561, 566—69 (1984).
U711 i ALEXANDER, supra note 15.
(1721 Dagan, Re-Imagining Takings Law, supra note 52, at 9.
1731 14
U741 EPSTIN, Skepticism And Freedom, supra note 18, at 61.
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52 YT 18 DL B A IR A AN AR — i b 0 L A3 O, BUR 484 R 1%
(WEMRADRZ) Z 5. SRS AR5 BRI RIBLIR . 1P THRR
PERIFEN, IEARAIE AL 5 H Ay i B M S AP R R AT TS .

ZIR KU — A R 2R I Rt 8 /D AT 4l X MB R R Y T — N EIR I E A
SRR PR RLL 7 B HLATSL ) D BORE AR R EBUA TS R R AR AL T 255, 02 A0 St
FHAMRR A7 X AR IBAT TE T U0 IR 58 o IS4 X Mg s N LT SR AR
FAAE— N IEFIIE R, I HAMATRIE IR TR AR 2R SR B

HIFARE T NERR TR Ao VORI AU 2 A 2 (A, A 138
B2 WA AROREEA Ik AR 55 B RT3, i S BRI R A B YONTERE R S
g5 T BAMER F5 5 S AR R AU R QR TR HE, EROMAR R B IR .
7T AR A S B R PR — R o R RS 2 0 L6 ] el I A 2 OS5 REVE L P00 B U ot
53 N B AR 55 53 HE A4S BRAS L S AH I S 0 750 . U78IBRTT, A SR B O BE Ao
RGO 2 o i R T ARG b o IEUNBCZ BT PSR H D, 88 73 Bl ELATSL A D SO A A2
i R EBOAR IR PR BRI A T S S B R B S, UK AN R, AR AR
FEA EHGE AT AR . BT NG TBUAR S, XSk o e ()6 n)

v R NFHEE: NIFHEF

TEMEA 11X — PLAN BB RN O IRCA R AL 25 SCO5 RS A PR FEREAVRAE =, 1) 1 2R
AR T A SIS TR A A XA AR A 2 S IVE I BAR A R A 7 RS
(1 5 W B TR 5 W7 i A A T A 355 T EL T A R AR St 2 AR NSRS
BRI o XM 22O T AR A NTETE AR SR T RN, JF B 5 5250+
W FTARE —E SRR A T X — k5 S W, Ao sedt 7 LA AT BLsds
W3 I PR LA 2 5 BB R AFREE R N A B 7 IX RSB S A2, T ARETT R
P BT o 4 R R [EI 7 i SR R UEAT IO AL 2 S5 SEBR KR 2 70 28 IFAIA N
T SC [ 1 A SERARA A 7P D 58 e AL TR L X T e AL X 00 R SRS E
AT o E SR 3 Se TRl H AN B 7 AL 1 2 L35 BRI, AR 2> 1 H 2 1

U751 Bl supra text accompanying notes 44-53.

(1761 i, Dagan, Re-Imagining Takings Law, supra note 52, at 14.
U774,
U781 1d. at 8-9.
U7V b7t Pa A SR BRI 0 ARG, TEMFIBORIE R SLIBU R, AN kDB — gl 458 36
M) 2 EARAR R 55 N2 D HORE A
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AN BT NIZ O AL 2 A SBR b (LR AT RESy) Al fE £ B R AR, g
NI AN HAZE I B0 A e H AR AT o Fe A5 a2 SCS5 RINE AR S 0 WL 56 [ 7=V 1) 2%
ANAVE . I SRKZ RS AR U AR RS B K R, VRIS IRAS SR I I

AER R S A AR, A G H A5 e R ZERF MY AR SRR B T
BUR 28 (OSBRI R R MEIA . BT T FE L, Atk LS HTEIX—
FRAS BE AT WA X SRAA Y T2 5 H XA A ) 1E 2 o Ao R BRI 45 A N~ 5VEA
P IE &, HAR BRI, Hha LS IR N 2 RIELV A IS AR Z RN
AN NATHE, JFREMRRRE LT 0 M AT I AR S0 St B . SR, IEANRATREE 2
(¥, e LA TR IEIR L, AR TVEGLTEE T ThAR 3 ST AR A HAd 8 DL e
FEEE

XL 43 AP S o B — S i SR B T AT (B SR . T B SR A
DCATGHERS 73 7 F 2, ARG kM2 . I -RALATEH PEVEE (Judge Calabresi) FIMGEHIHEAE
(Judge Melamed) it USOUIT & AORLRE 52 BT MG, T AR B S A PR o 465
TRAUAE BT DR B W (R4 A R DLE RN U 2 7 IR I L, RO AL X X F s F Oy
B H AT -
(—) A (Entitlement) 44

FEVFZABULT, W7=2o0f firf # R R A TE A, B e BER T 2 DL W BEE M
f AR E R SRR S8R, EE SR, BRARRTE R R, SR NS LUE
(AT R A RL I 7, AE SRR IR BUAE AR SN A o AT K PR — S8 [ SRS ]t 5 1]
ULAESR, ik sl il 65 S U (AL G — A T AU . B T s B IS B A, R
PR 2R A L REAE BT DG 32 8, BT REAN 2 R A o ST M@ R ——E 3L
fi N BAME T TR, A BRI A ARG B AR IR KA. B BRI A2
R H AN RS Tk F R 2 SR EE A9 B 1E 24k, (HFRABAE AT v B 5 — P LA 5 )
AR, HVFFERLEAE WL Xy s A, R AR W7 B b A e k2 S0
FH) AT UM R AR LA I — R

[180] See Calabresi & Melamed, supra note 14.
1811 See, e.g., id. at 1106.
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1. fE¥A (Eminent Domain)

MR SR-#55 75 87 (Hugo Grotius) U'S2TSIPHIANEE (Judge Posner), Y& 3 NEIL
BUIE AR AL T 2P i o 3X — Ry T DL IS 8 5 B I . H A S0 A AR U 74N
] 5 1 A P RN 722 4 32 A 2 5 ek o Y83 VAE SORR 06 BEAAE T o R R BURT I ) 3%
SE T A R ZE T I o 28— AN AR I, AR — IR THRITE 2 AR L 90 1 13
B EEELS . TR AL AT AT (Kbl ST L AR St B TE N B R K
PSR HH ARSI A 3 A6 - A 2R TR, 17 I £ - S T BUR R 5%
B, DR A M S T DA e TR 2 L 2R TR 4 DA 4 3 b o SRS R VPSR LA LL I
i T 4558 5 WA e e b B AL A e A S I WML e 18

AT LAAE 23 SC55 ) £ B SR BRARAE SR . AMAME Jy 1 R0 A A S R R T i 1)
ARG AAE I A R 35 50 10 A £ X 25— T A D 58 A A BB 8 360 1 SRR T 2
) (Taylor) FTAR A SE Rl B MG 1 F JLIT 3R, AT IR ST 3R, RATEIEMHAT B w2 R i 3 . 71
AR (¥ 3K 26 70 3 1E 08 AT SEAE ORI S SR I E 2. T8 ER . Mg, A FZRES.
ARG, B ARG, SO R B R IR A TR . SCHRIBOA 1 A AR E (1 6l
AT, A R X IR B, FATI SO ——IE RIS TR RAT T
563 [ O EAMA TR, SERRATTRESTE S AR PR P i Yo IR E O R L @ RA
MEM——H ARG . ME X —BUA LRI — 01, ATEEA NERM T 1% L 5Ll B 1
FREER AU, T IR SRAN N AR R 4 4 Al Ve P 3 AT

AEBOBUR —FVE BRI R, BT #E X M S E BA NS . TR — R L, 1iE
SRR T FATTI BRI, B ) A AL SR BA A s & A o R AR IR G A1
22 FE R R ——TEARFE S MR L BT AL, DA AP T A (A e 1 2
TEAME.

SO (eminent domain) FH AFMHEIIRSY, HEMEE N ABHEMEER. H
I 5 IR EE TP FE AR LE IV P AE P BN B o AR AT 9 B w2, <A IEAME RN R AT

[182] See Hugo Grotius, 2 DE Jure Belli Ac Pacis Libri Tres 807 (Francis W. Kelsey trans., Oxford Press 1925)
(1646) CHRIEALFARG, B RAIWA P AERCN BJe T E 2 Bk, EZ... AT POy T A 300 2 8 B R I
PR AHAR LIRS AN, SR S A LB B RS R KU NPT R PR . )
[183] RICHARD A. POSNER, ECONOMIC ANALYSIS OF LAW 55, 55-56 (6th ed. 2003) (“H 5% BEAL A 7]

(right-of-way company) SRt LLXS 4 1l A # EA M E R L, R 2RsE00 T HIE . rHEBRr A
&, MR ).
U831 1d, ST 235 o) 55 HoArar i i AF FH AL (eminent domain) MRHR I — AN B335 BT 1188, 22 WL Thomas
W. Merrill, The Economics of Public Use, 72 CORNELL L. REv. 61, 81-82 (1986).
U851 TAYLOR, supra note 79, at 205.
(1861 1d. at 205-06.
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B O AME—— U ST R S T A 4 () LA 8, i LB A A 0, T R
5 J ATRAMEAE P 2 B stk . TSSIRIt, IS RSO T 2 2 I 72 IR A S 5k 25 T 3K
AN (PEABIN, #872 SOAT T HAME ) I R L1 ZR 00 thvr LA RS AT BL
RSO X — D5, (HIXFR 2 — Mgt A # i

RSO B 1 I 2 SR A1 S 1 i P 1 XU o IS s [ B2 SRR P B i A R P oK
PR Tl B2, B, IR T BUA AR AL DR EER B, I i S vE AR RIEIN 4 2 IE 24 1.
ISR, I SR BUR AR AOI L MAEYSCSUT A5 Hh A B LG 451 32 25 (M) 2 A LA, B A 3R
FERAPEEAE TR o Hfl 5 A I AE SR B0 A7 A5 2 BE A5 R 22 5 A RO R N S AR — AN . 5 4R
AN EEENE, 2R AAE 5 X ikgs — BB LR SR, HBUR R L
WCHL N RAR T FE T WL L A A S S AME A, ARk . TSIl i — A
SR e R A S FH R HE D o ERORFAE P LR A IS Bl /DA M e 80 ) 3 S B A A T B
FHEAERIEAR N TN 3L 4518, EE NP E S BUK (Thomas Merrill) FTfk
(e g TRV R A AT I, AR AR B R e dth BT A 2 B B SR AT B
ter g, (91

BRI T NRER N4 & SO BB e B _E Sk a b r A Ea 2 4, (HE A
S VARG FEIR AN, DN SN T AR IR E R AARAE, XA
A48 SCNRI & o, U A4 S BB I EERE, W EANTE FIRE B 3 ik
FORAN N, TAE T H A 3R 28 108 CRAFKI R T, R, BN ATZ 4
Tror bir 3 R 2735 e CLERAEE , AT ] 2 X BURFAT SR AE OB T % i W b Lo S5 300 H 7 2 5
ZA S R VP WIEE B MR E, EE R R AR 5 ARG T 0

[187] See Jesse Dukeminier et al., Property 956 (6th ed. 2006).
(881 33 WL (R B 0, FFARAITA 00 b A 8 0 T DAAS i 0% oAk (R 45 1
(1891 Merrill, supra note 117, at 87-88.
[190] #g B IR (Merrill) 7E<RZ% " (secondary rent-seeking) —1ial 148 12 A 25 4E AR B (EEPHLE) —
WS FAEHM (eminent domain) FISZIERBUIT L 955 77, See id. at 86.
(1911 See generally Gregory S. Alexander, Eminent Domain and Secondary Rent-Seeking, 1 N.Y.U. J. L. & LIBERTY
958, 960 (2005) IXFKH, XL fe bl — A MNP ER AL AEAL,  F DA T B
R R B AT AEAE FI AR 15 LA ARTIN 1 52 1 A FE I I R o
1921 33 B R R (bRl 2 B /R 2 - Tolirkrife (Kaldor-Hicks), TiAEM R4EhrnE  (Pareto). HISRALH
W RFEARAE, AP R & . (HEI ST, I RFBHMA LT IRAELE, B SEFF KR
FAEE R BRI, MATEERNR RRZ- /. SHERLREANR, RRES-HF¥Ey
J 2% 2 M. POSNER, supra note 116, at 12-13.
(93] 33— A 0 40 1 32 HVE G Br Wi o & L A IR A R B SCE oS, filln, Bk b
ZUHEIE T Kelo v. City of New London — 455 (545 U.S. 469 (2005), 1% Z#EH X 3RS H— A 2544
BT TBIER FIAILHE) . S NBEEME A-ZKYH, SUPREME NEGLECT: HOW TO REVIVE
CONSTITUTIONAL PROTECTION FOR PRIVATE PROPERTY % 83-87 i (2008 4£); HEEfl-A-Zik
1H, Blind Justices: The Scandal of Kelo v. New London, WALL ST. J., (fE/RETHIY, 2005 %7 B 3 H,
http://www.opinionjournal.com/extra/?id=110006904; 75 L~ SCIERE 137-140 K B SCA .
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KA IS o VELF 2 SRR AL BORLIT) H 1) /2 18 o s A0 AE 2 AR o LM AR B 1 P i
THREEN), LRBWR. EHEREYTT O, BHFEFFATL.

MR, AR AL A AT S . WEPAL S I B O TR ? WA, IEAnH A A
Fraa o asee, OB s A mL eIk e, WE ARSI Rk, Ukt
IR —ANBUA FE [F) A RIS A AP A Itk 0 s (RIS S & AR R R T
H1) A LIRBAFIREBAEE, (HET PP - T IR R AR B 2R le ke, X P 2R
VEZGR AT LA TR HE 1 o 0, S AEUSORUSZ 2 O AA N 75 23 2 A X 1)1 R 47k
Ablex? FEREE 1E SR, AEBOR AT (SR A5 i J L 22, 3R (AN R Dy 2 R R AR/ IR L1
593, EHZAT NTEBUR L 5 HES) ? X SHRVEL T TR 5 I (1), 4h4s X
SRR LU B R AFZAAET, AR LA T, XL ) i E
AFEHOTIRE, A S ARYE A PR T AL 200 B S < SL R R a5 B AT 0T AR, e TR
— AN P R A SR AR R ——RIIR R i B R SO AN AR TR B E <3 (goods) BA
ARtk et T R AL 451

2. GiEROF

747 9 (nuisance ) FIH AT A F= AL 35 1K F- 051 T — A5 AE I BGE AR 9] 1) AR i) 7«
FEAFAIEOUT « BT RR R, [ SR DARIFAA NIV P B 3 (I 7=, 9 DURT e il 21 e
A T AN E KT 1SRG AR R 2e 3 ? TEARA T ARE T, 1 — ) S bR b2 A & 1
R S AZ T I I 28 S — bl 4, SRALTAE AU STAE U (liability rule) 38238 %95
B AR IE TS FN K25 MU (property rule) SRR

H MR RAG TR PUI% E FIME R E (Judge Calabresi and Judge Melamed) 4881505 (IF
FERRIN L SRR 5 AN AT #1114 ( Property Rules, Liability Rules,and Inalienability)) /X & LA,
(19613 e 26 o o 2 1 TR ik — 1) R FR T 1 TEAR AL MO BE , (EARA TR R S 28 R PR T B — (1
R G ——A 22w . SR, IR ISR LIS BT B AL 22 SCSS SR B — R,
SEAT RN A RN I P2 R 2 10122 55 A AT DA 2 355 O #A FE SR B AR . L35 44 1) Boomer

[194] See, e.g., Dworkin, supra note 10, at 246 ("[#L& W & KK, WRNNEAGHEE, A% EH A
HAnIF IR G R, AR ZEIEMYEE]".
U9S) M an b /R - kAR B A, MERAIH AR AERZT 55, I BB a6 2k AR PR I & (BT b N
M, WA EEZ M RGZY” (manna) MRTIFEIEAE RIS, XHFASHIER RS E
K. BN 7B E e RIGZ Y, BIFRA AW E R W E ARSI T H
BeJ7 AL B, bR bR IR 5 M EIR N —1R . XS IS 8 R AT T2 B e

(Hockett), 2 WEHRE, iFFE 8.
[196] Calabresi &Melamed, supra note 14.
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v.Atlantic Cement Co. 58 A%, TIfEZ %t b Fik T WIET NINEES, (HiZZE4 %
LMY 5 1 R 55 A AR A MR B 2 JE iy o UOISEBr b, X R i ey S O 75 T LAk
PSR FEIGREE, AR Z A MM, RS VNS I L s b E s RIS (XL
PRI LA 8D VERR TSR T AT AR AR % &, EA NP2 S
AR BANES o FRBEIH AN, RO 8 Tt A2 6 2 29 P 57 O AR RN 1) B B ——AR
FERX— N, — BRI FAT N, RS AT R S ET N Z fAFE 2 R
(2200, HEHE ISR AR S . OOMRARX — U, W72 B & (A 2 e 4 32 3R
1, A& LTIV . T7E Boomer 22 M40 55 GG, A 28 4k 2B SR ik i
EH S SR OB 2, T 3 A i ) B TS RAS B A P B TS S MR P

TE AR G s 8 1o 38 4 i BSE S FRAS SR AR AE AL (eminent domain), PASEHLEV & 1)
BRA, A K20k 5 I & e KA AR B R & 34K Boomer . P00t 2x U453 i
A DU I ¥ AR —Fh 78, BIAS AW 4 Ak R A AL (G524 & K e ] i Bl
FOT5 Je i D, MERHARSSTH—#50, PLSCRE IR 13547 5 i 2 s B AN T Bk (Y
SERHBEA . POV e B i R RIS S AR L L LB e HL N A SR P
AN KA, LSGER R S S B B 532 . WERECH B AR T, A4
T B S ——IX Bl 5 B S A 00 B L E TR S —— B AT REAEAE, DA DLIRATAE
HITE AFAE o RO 5 IX R AT MY SCHEX M ST A Y JE it vt ) B 2 2 Bl 20, R T
AN NAE MR R AERF EAT], U H R S LA i BB 52 B IX LA T b5 ) (1) I 7 Pl 3

—EEIRGEAE R E B EE B AN R TN, W SR IS N 18 R RV X
BN W PR AR I Y T SE BT VE R AR o i, A CRETE P A R A m R ET R K )
(Estancias Dallas Corp.v.Schultz) P92Ieb, kR 51 T 56 /T RA4EF 1t~ £k

(1971257 N.E.2d 870 (N.Y. 1970).
(1981 1d. at 875.
(197 See id. at 872.
(2000 A7 25 PE 2B ARSI T (AERZE) (Boomer) {F A4 A STAE LI DASZ I 28 55 280K (i i 70 32
Ble Z WARHATTE UAHE R AR, _BUE 14, 58 1116 TUE 55.
KT (IR MIEETFCIREER N . B, 35 W R~E% (Louis Kaplow) HI5E 753V 4E/R
(Steven Shavell) 7E,, 713, 717 n.4 (1996) Property Rules Versus Liability Rules: An Economic Analysis 1=
TR TR LR, 2T HARV.L.REv 28 109 4, 25 713 00, 25 717 BUiE 4 (1996 4F). 571 WFHE
JR-A-7%4f (Daniel A. Farber), Reassessing Boomer: Justice, Efficiency, and Nuisance Law, in PROP- ERTY
LAW AND LEGAL EDUCATION: EssAsINHONOR OF JOHNE.CRIBBET7,7(PeterHay& Michael H. Hoeflich
eds. 1988), Hrh F5KYH 2 HFH N E A AL TR AR I AN B AL SKYIR - bk
(A. Mitchell Polinsky), Resolving Nui- sanceDisputes: The SimpleEconomics
oflnjunctiveandDamagesRemedies,, #T STAN.L.REv) 2% 32 %, %% 1075 71, %5 1079 BiyE 10 (1980
), WIRT (ABRE) BRI AT+ /7 .
(201 TAYLOR, supra note 79, at 205.
(2021 500 S.W.2d 217 (Tex. App. 1973).
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“HHAEAIFIZEZH, AUAER AKX LA . KR B R ) 2 75 2 3
FRASURIAT I SCA5E o DA g e i L, [ I (R B S N\t S A MEPRAT RO OB, R4 4 3R 28
M5e B XAN A KU —FIRAERIARSE, (RSO A= R UK FE il SR A5 R, AN
AN BRI P [ B ig S e ok 0 2 . ~[20%]

R A b5 2 AR 0 AR 2 S5 A BERRRRAE SR A A N AP 28— 2. e TR
EHT (B (Boomer) FHl K (REHF HIRE,  thid F T2 157 £ 405 35 R S o A28 1) Al

SRTNT, T ASREER A& USSR R REAE (ATEREE) R AR AR, IEre
REAE — L5 T H il AR 4 (B an LI o AE 20Tl 22 ) (Kelo v.Cty of New London))
PERRIG . POUTE (ERZ) r, BATATRESAF XRS5 Ie: TR s s LA
FEH gy ARt 1T AR FRATVIAR LR A B H I NSERE T, PRl s e S A L S 32 Rp sk
N8 R Y ) A L T TR T AL X 1 U513 B IE k. POBEERTA ik S 4580, B
AR, Bt TEE), AR IR AE T MAME T L T . WO X LA 1 A1) S5
K, Rt 2 a s sh b HA S E 2 A I AT N IR 2 B S (LR 5 SR 3 AR 3 T il
()R 3 2 TRV E S XA PRI, BOA LRI R AR B R T A U 7 B g 1200
LA, AE (ABRERD) R b R R I AL

XA AL 2 OSBRI SR AT Be AEILIR &R (Kelo) GRS 1. A AT
BE N, BB RIUA A 2 DARF s 07 A e A0 L Se B 7 35 (1B 18 5 B E R
HEMIREIIAE, Bl A RIS UGN, AR, HI5d, B — R A FLEH
CE2 55 BRI SR AT AR — AN 21 55 A 1D o P07 2 S5 3 1 S Rt £ 0
LREAGRAE— b RURS:: ] 58 AT R SRR b Al 1 I 4 R E AR, DR AT 6 20 PR
il 2 RO A HAAAE, AR — AN RES RS B SR I RIS T 5 BN SRR AL A AR AT AR

(203114, at 219 (quoting Storey v. Cent. Hide & Rendering Co., 226 S.W.2d 615, 619 (Tex. 1950)).
(2041 545 U.S. 469 (2005).
(2051 SE 4R LART (¥ [RS8 A% - L5 (Doug Kysar) $EEEFCIABKE, S8 AT 454t vl R A BAR B i 10 /F
R, AREAT I TF A2 5 35 L3 188 i A A 55 2 005 Al DG 18 S I B AR LA™
(2061 s b4 SCAGER VR B O S B ) 3R 7 B — 2B B M S B BE BRI 3h - Cinstitution or activity in question) 51
HENZEEIRIAH R 28 2 AN IR FR S, DA I Pl b B PE PR 0T o IXRE IR ISR 6 45 AR SR IR TT 9 56 Ao
SR, FEMCIRARSRIFMR, WA R AR IAE ST A et AT R RE B2 R OCIBCR b BE,  DRI IRAE A A Ao 7]
T v A A b . SRR E 704 (Hockett) HUEFRAE BIBIEIX — .
[07) — A 2o XS5 FRAR IR SCREE K AT SR liE £ (Kelo) , HEUR T S5He s (Pfizer) 1
H AR R AR . AU SR SR — P B T .
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3. BOFER: RErdRBA

TR A2 T N FE R4 2 SCEHTE [ FSCAS TT DA A S R R At 0 2 5%
MG, BV HBONE B MIARA, JEALR G SFR, HEm PR RZ St
S RIBARE #4722 Ail o

— M RIEHIGI TR 1996 SRR TSV T A 7 2 i H ot - b S AR R 1
(BT, GIN T —FR R RS USRI PO s, eiE s B U AR B B
SEAFRFAEAE, 75T BRSPS A 1 DARE 2 RS A PR st 10T
BE—PE PRI 2 MR SO A B S B T B s R A B EVE R B AN 22 & (S N B
X, AR SERME, FARAFER 2 4 (0 R B R b . PR 5
HEOAGINER B, BiEFIeEE T RABIR I 22 5B K Rl 2 E BT
ek, 212

(2081 part IV.A.3 draws heavily from ALEXANDER, supra note 15.
R09] (1996 FFERIIETVE) 25 % W7E
525 % M
(1) BRARMGYE M &5 F R, AR AR, BAR R A SOV RIS 7
(2) W7 I e AR A ke ) PRV E A A T AR ——
(@) NT AILHMEAIHE; JFH.
(b) FEXMEMIETFR T, AMEBALL B SAS I [R]AN 77 3080 H 32 5 77 R, B i B o i sttt
(3) AMEEEA SCATI AT Fb AT B, S SR 28 5 52 S0 M i 2 18] P, [R5 Ay
HRIE, FE:
(a) W7 {24 1T i
(b) J7™ BRI SR EUAE F g 5 s
(c) W7 BT A
(d) B BB AAMEE I P OW AT 38 WA SCE IR, DK
(e) AEWSCHTH HI.
(4) BAKIN H—
(a) A FEEHEE ZO0 H SR R, DURCASEILRE AR A B AR R I A PRI AT I s JF B
(b) WP AR T 3t
(5) EEVLAIEH TR FEEE A, REGESLEM AR, (e A RAPIRIF Lo 5% 4.
(6) M T LFREAEE B B S BT A Z e N BAEX, A BURIEIIERE, EAZR
AR ORI LT AL, B APATA I
(7) 1913 4 6 H 19 H 2 Ja Bl 2 Fik BAvE R B S22k 22 77 B N AL X, A BURIE VA R M
E, BAME I, EARG AT RN
(8) AZK AL E NG5 E ZCGEE S A b S S B K BER SR R B, A IR 26 e
BALEE R, AR A A O B A 2% FILE MBI A6 07T & 5 36(1) 26 HIRLE -
(9) W2 Wi 52 55(6) ke X FISLIZ o
S. AFR. CONST. § 25.
X TR ARSEVE M 7 S K B iR, 2 UL SCHR: AT VAN DER WALT, CONSTITUTIONAL
PROPERTY LAW (2005); Geoff Budlender, The Constitutional Protection of Property Rights, in GEOFF
BUDLENDERETAL., JUTA'S NEWLAND LAW 1-1 passim (1998); Theunis Roux, Property, in 3
CONSTITUTIONAL LAW OF SOUTH AFRICA 46-i (Stuart Woolman et al. eds., 2d ed. 2006).
(2101 5 AFR. CONST. 1996 § 25(5).
2111714, § 25(6).
(21211996 4F R VEI# T 4T 1AL G RUR . Horh B B B LR A28
9526 % L)
(1) BN NHEBERAFE G5
(2) EFKLAAEH T HFIFEICHE AN, REGESLEM ARSI, B2 8.
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GE R — B Oyt P s A NI e i . PUIRIE A A X — VP T4
i, AR, BIAREZGE —EARNLEAT TR A RIS, B B RS A R A 2 R
HEE bR — N EZRZBUA AT A LS RIRAR R, XA 1948 4£1E
PO I P R S 1 BE I3, (BT O RS R R R B AR PIYIE DR Ay mg AR sk vk
B SRR ) E B ) 2 —, IXEHAE D L B SR, HHERERRIEE A E
fi et EE AL o

FEASHEANHRT, oM 32 EE L. ZE A SSH a2 T A
RSP BT A 2 R, PR 2 8 AR IR R B R T A 7Y
JRECEE L B, AMUAEEARR R, AR At 2 BsC . m R AR A AR L i
I TE RIS TV e R, i 75 B TE IR B e A (R SRR ) h, POy

(3) TERTE REHTAH AHIE LIF kB AR tHan 2 WIE R T, AR AR ZE B AT U5 B IRER . AR fFka

BTG FVHT R IR

827 4 BT B KRR

(1) BN NEBERF:

(a) EITIRS, QIS4 TR

(b) FREMEMAIK: LK

(o) thafRbE, GIFWIRMATCIEFRE A CRIRIE, WL A0E 2 LR .

() ERLFLEHLTHAFHEEE A, REAFEPSLEMEAIEE, BP0 E IR G — IR

(3) AT AR PAE LR BT RS -

28 5% JLE

() HMILEZER.....

(c) HEARE IR EFT. BEARPIT MRS AN 2 IR 55 AR ;

(d) ZEURY, RAZRERE. BAL. RIEISHEEBUR;

(e) ZEIRY, S FIHIMEST 3 T BAR FH BRI ......

(3) TEAZH, <JLE FRERA 18 AL A,

F29%: HE

(1) HMANER:

(a) FEAFE AR, AR AEMEE: UKk

(b) BB HE AR, EFLIET SR, S H A&,

S. AFR. CONST. § 25.

BT S AR EE S ARTHE, S 0—MCHk: AJ VAN DER WALT, CONSTITUTIONAL

PROPERTY LAW (2005); Geoff Budlender, The Constitutional Protection of Property Rights ,in GEOFF

BUDLENDERETAL., JUTA'S NEWLAND LAW 1-1 passim (1998); Theunis Roux, Property, in 3

CONSTITUTIONAL LAW OF SOUTH AFRIC:A 46-i (Stuart Woolman et al. eds., 2d ed. 2006).

(2131 CASS R. SUNSTEIN, DESIGNING DEMOCRACY: WHAT CONSTITUTIONS Do 261 (2001).

214 Ha |, FEASRY, /ﬁul I 1996 FRER H KRR R R, g — N ETRIEN

A S IE XA AR L. 7 FEIRSEH: 1996 SR 5 o T 9 Ayl g 25 4 T 18 % 1) Bl P e gl

BN SZ BRI 5 510 i, 2 0L LEONARD THOMPSON, (FGIES) 154-86 T (45 3 A, 2000 4E).

(21515 AFR. CONST. 1996 § 36(1).

RIST TRl 3 — N Te e B APIRES, TIREW L2k, R IR £R, BT L

MANAEEEIEER (HIED E’J&lﬁ EILEP MEEF R S UL, X NTSER 5K, (HIX e GA I fAf

fE. NEERE. Hh—SAREERRG TN, IR BT X 5 — 8 R ToiE R T 5 1

W LHN R MARZHANE R,

B L AR R g, A NIEE . L TE BT SE S BCAT) R U 28 5 PR O 4% o TEFIIR
RS LS WS, B ik i R EBUM AR R 2014 44 30%00 A AA D AR LGS JE O AR, A

Ffﬁ HRH g IE - H 553 2006-07 FE R A, BB, UHAF 5% LB T H#ik. Z 0 (DEP'T
OF LAND AFFAIRS, S. AFR., ANNUAL REPORT: 1 April 2006-31 March 2007
(2007), available at http://unpanl.un.org/intradoc/groups/public/documents/CPSI/ UNPAN028127.pdf.
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WREESTRIAIRAS 1 VP2 BAIREA 2 A i R L. T B TE 348 b R ¢
SRR BEBGAIEE (BEEETRIRIE) PR m S TR LR 2R
e 1 b BT 4 IR b (R AL S RIS AEREAT R, FAR EL I 2014 4, 18]
FadE UG — e dE R, (HE T E 0™ E RS, A KR TR R M. KERIE
SRNGRB TR SRR S0 G R IR SE b, T HOBROB S (1 HE SRR Sm e IEAE L. VF 28
R BRI A (MR AT EBRASRAEEHAEn (virgeE)
(AT I 4R TARTAA A . Hofb fE R ARE IR IR B R I TR R R g 5. 1Y)
TR LR A S5 1A TR o b PR S A A DU R AR R 3 B BRI e R 2 — o 1K
B R AU IR R AR A PR ERA N L 2 SR, 220N 5 s DL P 2 A b i g v el
FEVEREE o ENTHRE 5, BB oMb R EERETTIN (HERZHOVERND ¥
BN, R
TR AR AR B IS 7 5o R ARBUR B 52 B X AR o A S s sEE R T %
TR ARG A AL Mo R PPUBEE 1993 ARl ha B i BE 45BN, 7R IR SN -t
R AR IES S REFBAIE D5 5E i AR SR E N . 2 MR B BUR 3 B0Z H 2
DX f S N TN 7 (0 D ik e DR T RIS 25 %R IR R HUBCRIR T, R A 0o R R B
TR RIUA T SLIERE b, DASEBLRAE 2 (L5 (MAURI B B8 S iR, P22 7 g

HibRInr, JeiER 55 E R a S 2 E G E NI, RET L ERE MR TR 2T 4R TIER#
R, HF L\ RIEEIRENZEH, REIKEA R E2 27 Y R/LiEr R T See MARC
WEGERIF ET AL., NKUZI DEV. ASS'N, STILL SEARCHING FOR SECURITY: THE REALITY OF FARM
DWELLER EvVICTIONS IN SOUTH AFRICA 27-28 (2005), available at
http://www.nkuzi.org.za/docs/EvictionsSur- vey.pdf.
RI7) 2% 2007 4, AJRAERTAEERS E ARG L A B2 A RNV 2 AR ARSI S0
DEP'T OF LAND AFFAIRS, supra note 149, at 61.
ES HJ%?if@%ﬁﬁﬁ’]ﬁ%T;zéﬁﬁzeaii\tlz_%ﬁﬂﬂE’J A, XML ER R B EOR, 15 R RALE R
HI52m . 2 W See Budlender, supra note 142, at 1-70 (“FFIERI DI RAH, MuiF 2 LR ARE BURIAS 22 428K
REME, BURMSSEMAE R, XA, BORMSEERIG T RAEMR, AL TRERE. . XTAEA
e OR AT s 5k = ORI () 7 S S € EiR, 2 L CHARLES VAN ONSELEN, THE SEED IS MINE:
THE LIFE OF KAS MAINE, A SOUTH AFcRAN SHARECROPPER 1894-1985, at 3-11 (1996).
(2181 2= 2007 4E 3 H 31 H, 93%[ LT HiE CABRIF g R 1R 5 R AL, F oK
FHLIX E s, B RZEPEREEMKIE N . See COMMN ON REsTrrITrION OF LAND RTS., S. AnR.,
ANNUAL REPORT:
2006/07, at 3 (2007), available at http://land.pwv.gov.za/restitution/Annualreports.
(2191 See supra note 149 and accompanying text.
(220] Eﬁﬂﬁ@#f‘a/ﬁ% me Port Elizabeth Municipality v. Various Occupiers H T8 H1): <R L —
... AR . 2004 (12) BCLR 1268 (CC) at 1280 n.22 (S. Afr.). KiEBFI/REL 550l (Albie
Sachs) fEiH, ZAIE
“n] DA R DAV 75 22 S RO I B PG L, ldn s A DB ANTERIF R I Lt E 8 20 B IF a3 T8k
I B0 BUAR Grootboom FHIETE, REH —TRLLMN L T iR H TIRAM BT R0
o, EIFRRIHAEANZE, HANEE IR BFHAE - MER LA ERRINT A, &AL
FEOG K L AR R S L. 7
Id.
(221114, at 1276-77
(22215 AFR. Const. 1996 § 26(2)
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IFIE T B R AT 55 e RIS vl o SR, XM RARE A 55 114 1 7 K -5 BURF Pl 1) B
AL A, (EAFVE 2 AR TT R A3 JCIE %, R AR A T 7E AR 5 AR IE U B o R

6] — AN A IR A ——— AN A T A B AR NS AR T 55 Ak e —— AR 7R 24
I X HEZME RN S, HhaEarkE. a8, THEEFEN R R
XYBOR MR A . fESLIIA]), ()l AR e e, LR G Rigkg ., Xtz 5k
NIERBER ALy, ARGV AN 2 AR A P 77 30 H ke, TR E O AL 3 SO 2 U5
YR G RR B I8 B T ORI AE LA SZ PRI o AUESE R, FaRvERe C&imxEm . Wi
BAE A LB R e L YRR AE (SRS R R R AR VR S s 3 R IR A A1 %)
(Modder East Squatters & Others v. Modderklip Boerdery (Pty) Ltd.) H {13 v 55 g 3t B ix —
A, 22l

FESE I b, 2 400 44290 Py AR 1E 2UE A R B T —BUAT iR Ok
J& T ITBUR H) M b SERR b, XEREHURRNR Y, 3 SR R A IR A R T
WEREAN AW, HOEE A DS KF] 18,000 A, JEIETE 4,000 MlEH . P21 &
WA CAERIKIZ AR &5 A RO (PIE Act) ZESRIKIZIX L (5. NIEBiftnE T
WE4, (Hi5HERLRE . SR, 3% (Modder East) & J& riHI A CHE 2 40,000
Ao PP, BRER THATS, MARLEIITIRE. R, HeERRFERI 2
B, POl A AL A AT BRI RR R AR M 2 . T IX B &5kt 1 b
FfhE, LHUETA TS B E S

S S T X PR T ARVE R S TR R A, e — i o R R AR
BLZENARRPUERATE), FHERNREMNS . AFEE M2 DA TR . B4
Wit F R s 53, S OO A A A, A B R AR L R, P2TIZE
R, PR R IR . LI oA B AR B AR R A, IFIR
37 —BES AL, ERFTAMKBUNE A (BIEEFERFK) R B R bR
A (i, PATIKIE ).

(22312004 (8) BCLR 821 (SCA) (S. Mr.).
(2241 1d. at 1276-77.
(225114, at 825. %€ J8 RURH — 4Kk, ME— B2 BRI 1.
(2261 180 32245 (fF IR 294 181,000 3£7C ). Id.
[227] See id. at 825-26.
59



% [ W 7= i rp A Ak 22 OS5

BLSRAE e LURERERT, NS IR EE: 7 [ SO0 AR R 1 B, 5
— D3 AR AT 2 1 _EF VR BEBR] T X 0E 4 1 L URVFRT, (H 7 SCRF T 3T 4 [ B F,
FRATT — B AT 4. (228

FF, WROITAEER —DMAERE: ST — DR EGE S . Sebr b, XIERE K
AVE T YR AR T SR, em EUREBE LR B LA, 8 HIX AR RE
T AR B[R AR SEVE IR BE L S i S AF T B2 R BT 2 i A B I RN S 2 4
SRBOATUT. "PPUERBE R, HRIRH T B KPR E 55 1 W Sk 5e s ARYEE 25
R EAETORG LRI IR AT PR BUEARYEES 26 2R A& X555 10 L 55 - VERTIA
N B SRAEIX Ty T AR SRR R A R 17 6 S48 5 SR AR 37 AT PR ] A 365 25 2% U7 ORI e A
[FI55 26 FAE 5 BRI 00— S (R R SR 8 7(2) %, AR ML B 5 SR B
TRy e SEL R SCUn BN E S A AR . "FEVARBEE R, REESZIER 26 2N EEE
RABRMAS, EXFORGBERI L ERIEE 25 ZW 8, WSS 7Q) % E R IRk %k
R

“PESERR5 T, B ZORBEBAT H AR SAE T AR R A RN I S8V E IR BT B3
PNEAEB R, XA ] DUEAR S8 R (WA EF RN JUTIIZ L. M,
TR R L TR SR AR B T AN g B

BAGTEL, RBERY— TUBURI BRI R BE R 55— TAUM] o BRIES2, (RIP AR HEREAAL
A B FETE A TURIE T 58 U IR T [ ZOX R IR B, I8 [ K oA ks Y 54, fRE A
RS0 HIE AR B — V)R F, B e g ok B HAR A N R

£ R, JEERBURINIZE SR LT, JFHARABEGIZA . (BIEBER X — B
MISEHtE R PF B B S Se b AR o o SR AR AR T BT 55 o VA TE I i i [ 508
R PR HOR B AT H A 55, DMEUGERE P RES3EAT (498, BRARE S8 S e £+
$h) o P32 A LA 8 B T S A T S A A IR AT () st B, EBIE Z O G T
BACEH . AR, LB BN SRR e LRI g . 1)

P Al e YRR B RN 890 e 1) R A SR A R SR I 5%, (HIK — ek RIS 8 AN
THPTAER LS. WKERE, EFMRATaesan G FSepr i) RBCHI i, s %

(2281 1d. at 826.
(2291 1d. at 828.
(2301 i, id. at 841-42.
2311 1d. at 834.
(2321 i, id. at 841-42.
2331 1d. at 842.
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ARRENE, EIRAEH H AT S4E b, 2RI, AERtIIE], VAHERE R ST AR AR
W PRy T SAE ORI IR A R A L, R8I A T AR GGE 5 AHEAT PR Y
SR U Ja 5 A R e A IR A SR R A IR A R X g R s b, mI
58 0 XA B R AT AL AR SO, s I AR S T 3 2w E 3t R AR, SR Fhmr 2%
IEFIALZ o TR RGT S SRR BE T A2 S e S I URoR o RIVEEINE £ i 5 T A4 5 R 20 1)
NP ME, SR AR AT BEXTIX — 45 RIR B AN . B HIEE SR A2 BRI
MR, AHIE B EUE SR TR A A IR 7 A e ik S TBEF AR .

ST TSR AR I AR /N VR e A A S AR I A PR A A A T AN
PO R 5 B AR ERF G R, XA R RIEHEE A Rl Ay BRI Bk, BEE I (Al
M, ARE S K B AE 3t 0 SRR AR S s 2, X BN T E R AR AL -3
M7, RETRERA T RAE R R e 1AMz

R R PR R AR ot B R SO TEE A X AR R R B R, ITCVER
NYEP TR QRO B HIBLESRE. FFE, WD X MERE, RESVFIFEE A
FRE, (EARMEA AL SR SR PR . S NPT RE 2k T DA 32 SCRY e Dy s il U 7
Fabprr, PO S R PANMFIETT =, ThR 3 SUR TR O 45 L W A 4
W COEBAER T STERN, A RARAE IR AT K15 DL T B AR ek 4y 4RIk 5 3%
)3k Be ) ek vy [ St AR AR 1 7 S48 e 3 AR I AT BR 24 7] AT o Y s A BUM 2

FHEEZ T, B4 50 30 S A 45 R—— TR e MBI R JE 0 2 BAR G T R B ——Af AR 2
EAPTR R AR . JLPFAEART T NSRER M ST, AR S R T s
A 1) b T 58 S S A AR 5 2 1 EE AL R AT 2 o 9 s ARk = — S B VA I B 2 o
HAMS B HAEELFF 1. PR, ERE X5, FRARESHFGIHENS.

(2341 Il id. at 841-42; supra text accompanying notes 163-164.

(2350 PE AT MM B 052 5 AR B L 1, TR 3 SR ) T R =il BOAAS NEs 4
H O SR 7= BT T A . SR, IEndRA) R FZ e L e W R 35 (Eduardo Moises Pefialver) It
TR, AR ANTE B ARE & ARG 7 & J5@ i B R T2 5 R LF, A NTH 3 L
MR, SRR Sl R I . S WEEE T SO e R AR B fll-K- R
/R (Sonia K. Katyal), Property Outlaws, 155 U. PA.L. REV. 1095, 1142-44 (2007) (fift%% 7 s 461k < m
SRECHEAAE BAME D o B, I 2 v B A IR RN CRD SR B REAE B IR il s
Ol A ORAE T4 5 O SR ) A B SE RS 3 T i R R G BE AR RIE 2tk X — RERLE A (adverse
possession) ZAFHRIMAINNHE . WBLEAHIET IR A NEE T —RFIERS, #5982 T
e HOIR e S IR TCVAAE T3 b 3RIE T A E s f N, R BR ) 7 1A 5 A & A T L B AR X i+
WM EPEM AR . RS, GEBVOAREEA AR ISR SR T VIR SO0 E: EET
Modderklip X} 147 &5 HIRTE B, FATEE BNy Modderklip X M EIEAE 2 AL S0
Modderklip 2004 (8) BCLR, % 824 Ti.
[236] Il e.g., Jeremy Waldron, Homelessness and the Issue of Freedom, 39 UCLA L. REV. 295, 302-04 (1991) (4
RIEF A JAE B IRB IR 8).
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[ 5 AT DLUR ) — A SRR TT VR i KT B R (R T i 2 U S R Mt 2 it . SR, 4l
WGt SLAE RIS AN BT R BHIR 2 Be 2 B G ARmE o0, B iRt
AR T HERR TR AR R BN, [ SO0 5RO T IR IR, BTSRRI
JATER, I B S EL . 27)

PR R T, SEAEpo SR A U595 N B R 7 i e ek, DA Bk o i 35 3045
MATTE R P OB AR, B4 SR ) LSS IR AR IR . Y 5s, 1A 55 d&E T2
IR A LA, BRI B 23— A B E s & H . N AEERE, B
AT IR — 55 W B i 7 R o — A ) R O M AR R o RSP Ril T, 1R S 3
WA R B XA R AR AR AN ] 1) S A (/A NSl bRttt BV
AU & s T A RO . SR, —NHSLERIUE R . RGALH) o oid 75 T LA )
75 B BT SR, [ P P 2 T ) AR IR R Rz . SR, AR Z XA R G AR T
FIELL T, BEEAEZR (Modder East) 73 [ J& FOXFER B BIAT JyBE2 AT HU i, o ] AR
I s AR T BIAT N I SRAS A SRR, 3 S MR S48 5 S X R () H A M BT 3 M o
JERIE Do ST 55 WA IR TT S0, 2R Ja 2511 E — MU AT BEREI % U7 S5 AR ) Bt i
Jiti o

FESLAE T3 S, VAR AT LE S X RR K o B [ 5 15 S 5 S 1) L5522 1), LA
Je LAy S AN BT R i R AR 2 1), G2 T — 4% LA 505 R R Y T8 B o %0 AR 1R 3T
PR JE IS BT R T RS, (RN ad i iy & B SR M2 S v SR (0 i ok, B0 17X
—RIER EHUITE BRI RS . R T TR R RS AT RS e R RERE, (H R sl
S ARSI I =, FKs FAE Dy g AR IEEBEAT 1) H b SCERERR Y — B0 24 T IR B
ENS
(Z) R (Use Sacrifices)

5 AP AT DU I AL 22 USSR R DA VA L B 5, ML R ORI 7=, (B Ak
b AIERNTT G207, T A7 A\ s s i A X AR AR RE 1 FTRUVARR, IXATRE
375 25 T 25 R Y S P VR R A R At oS W8 7 A5 P o 2 B PR A o FRORE 0 18 R 72 DY A1) 1
F: JisfRYE (Historic Preservation Laws) MAHIKRZEAM] (M Jeig iy 2 = F AL E)

>

=

(237) 3@ i< Bh itk R Csubsidiarity), F& =B
“EEFARG LT DL /N RS pkE X Rt (R JBATHIREER T — 5. ... X—W
IE X RN BT fR T R RIS, NEEBUTRE T H R SCRIRRG, BRIEX SR vy 0 B IEVE
JAEES .
Alexander & Pefialver, supra note 16, at 148-49.
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(Penn Central Transportation Co. v. New York) @iEEM. AMGEFEEN, PLESZARFIL
P BT U DR 1 3L 55«

L FRREFERES (RMNPREFAFFALTHRY  (Penn Central)

P S AR %k B 7 S SO g SR A P 2 B T3 SR X P9 i T 1
FH AT 35 PR —— P DA BN 5 A ST AR 2 U5 3G — B R — M TR R E
SEIX TR 28 T —T00 3T 5 X P A B HEAT SO i TRl ZH U B 2, R
R EE T BT KU 5 DA R ORI S X A AR A B S A AR o A2 B D AR R, Ml
s H ] B 1 i 2 5 SRR BT o AU P I 5% o S TR X RS, 3 S X
(¥l SR A A ELAAR O SR, XA R R T T AT Sl A T L M A TR
[RIREE 55 1238)

AR AT BEICAE R W, UE I B GRUAT A IE R 1R A JEAR R RT e 20) 7 s X P9 P
GNP 0 — 52 1 L 55, BERAMATIHE — g REFE LA Heh gt 0 A 1y B AL P EA
AUB FABATR AR EALX, R V2 AT AL X () — 20 EESFUAT R IO R RO, {3
Holk /48 7 AR IA G 2, X AAUE T T 4 i s80d R SUTA # . R, HA
kB T S R U SR, R AN R T AT AL X (S RIHLR SR A ) ) 5
o IXFRANERT ST F RN T —Fh 5%, ROAED S V2 AL X T SRR S R . X
— M55 AT BT Jm AN 20 R N BB BITA #EI0 P 2o AT

B VAR #5240 (EM S A R LTI R (LR RIFR T Z2) PONE B i
W TEZR, ALTHIARZR 2 Z B 5 44 1 e %28 (Grand Central Terminal) ——
i R M Th B A A —— R N AR, BUOMIZEE S TE SR e 19 et Se
ARZEBE KK SLIHT o S o S BEAE b b 07 i — R 2 R R AR, (HR S i v THRACI
PRI, PRI TR X A2 A AR AR AR I ™ B o L AR, AR
AR HIF IR 23 07 23 S v R 45 R T A N P R S AR . 12400

TEBECRE T B RS WATE . 1, BB HAIRU, B BRI T IR A
AR, RS RAEMERISEF R . P, ERERR, TREMIFRES IR
A ) L5l 0 b 5 AR BE AR BT A T RE A . ok B DR T TR L TT R AL

(2381 Il e.g., State ex rel. Stoyanoff v. Berkeley, 458 S.W.2d 305, 310 (Mo. 1970) (11 - 2 5 AN FF £ 4: X (1 2 57
JAKE FLAX AR A — Sos 560 JE 3 5 7= A8, 6 28 000R s VD).

(2391438 U.S. 104 (1978).

[24011q. at 115-19.

241114, at 136.
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(TDRs), 7] AR A IXEEAOR L AT 0 B AR @ 50 05 B A skt AT I . (AR
2R WA S W U A1 F KVEE (Justice William Brennan) $i <RV X LEBUR 4 544
AR, FTREFEAN A ARG B 28 IEAMEE, (HEATTEREIAR TR0 [l 32 )t N FR AR AT 22 5%
5o BRIL, FEPPASIZRLRISEMA T, JX BN I AU FEAE I » 28k e idt— A5 4518 AN,
R RARWATEIFERTIDATH T BB AEATIN A,  Oy 2 =] AR AETF R I H A S AT 5%
&o PMIRSE, MR EEIRY, ELF RV IERY RBUF RN E A S AR & . A
B MR, AT RS — I R b X R, 249

— TN R R 77 R T BLEMERYE (Norm of Reciprocity Do AU E MM
U A BT AL L) BRI B T FEM SRR I A AR L, ik B A R,
H-F¥if (Henry George) FIERIE, HIH: 2 BUE A BHIEAN L Hh PRI 2wk 7 Az R
SN AE . ALY ERE A

BRI P rp e AL N BIIE 70 3RA5 A PR R 2 9 1. 1B X — AL A BiE 3
ANE B R 777, IOy & B RR A . FAR I — DIA R AL 2 il 8 57 S A
WS TR ok EIX BN, A BERE AR IR . 7247

IR (Dagan) 2T H AR R K ARAN SN SR AR IR AL 1 IR S . ARFE AR
CHERAED T R BB B S, PO N A TR ESOA M, 2 HAY

“PITS A AT N R I AARRR AR IF AR i, IF L 3t 5 Al A 34T
R GUINESEEN IR DR B3 e U ] A = 2 R R & A G S F A 5 2 IS BURP AN
BUEBUR RN A IAT Ty, HOATREXS QB IY P i i ) o 7124

BNy, FERXAEEMEMEZRT, Kb e KT FH ARERGAME o BRIy, P
AFHH iR AT HADS A, XL B Ry R 98 7 L2 T BRI R e R AT

242114, at 137.

RS eI, R RVEE B EZE RS (William Rehnquist) SBZIFSEX — k. fEMEKR, W

EJFRAL (TDRs) RAGEAE R P AEY R AMEE I A BA AR OGHE, TR AbeE, ENTRAT IR, BN

TATFF AR B AE YO 7= 56 4 HLSE 2 MM A 1, 28 150 51 (5] A Monongahela Navigation Co. v.

United States, 148 U.S. 312,326 (1893)) (f&ZEMiRE KVEE, RUEI).

(2441 1d. at 130 n.27, 136 (majority opinion).

(24511, at 135.

(246] 2 W —fePERiR: -5 (Henry George), Progress and Poverty, Country Life Press, 1955 4
(1879 FH IO . KTIA M BB BALIARAESGE T E 2B, 2T Bh il #Ee
(T. Nicolaus Tideman), Takings, Moral Evolution, and Justice, #{T Colum. L. Rev. #f 88 %%, %% 1714 U
(1988 #).

(2471 Penn Cent. Trans. Co. v. City of New York, 366 N.E.2d 1271, 1273 (N.Y. 1977).

(2481 Dagan, Takings and Distributive Justice, supra note 12, at 769.

(2499114, at 769-70 (footnote omitted).
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T, PR HGRAE K AR S vl TR K 2 I Pt X AL, AR 5K, R P H AR
WA A2 TAHRREGAE, MR, AR B HL A% B DI T 2~ 384T 3 i) R AR
PR, PURATESL, A S AL EVREAR WA 2L NSRRI BRI, 7
BEANLRE 32 ELA W B B, T2 75 42 Grand Central X3R5 ps ™ 456 &,
B RE M I P, 292
— WL RTCEEH — E HTE R . KK S R E P SR, A T REAE O — AN
R BRI 7, TR 51 BE 2238 %, DT 2 SR B OO o e v i 24w KR A
MIRENLIZEM (RREFHERFLERD ARG AM S, 1R AT R kAL ST o R4
GG IN o IXF A BRSNS R AL T ) S b e 53 = M AT B 5 4L, 31X
EAEIEAR T AR A A I L R 25 AR B N L 55 — ANk BRI R 20K K
JR G MPUABRBIN R (R, AR, SRR AR T, ZORAMER
HI A FHBORI S o SR IBMR IS MR Uik 77, B33 — R fp izl g 7 B RE RN 1 HEVE
BRMAEE. 5HETENE, e XSEWHEIRIELLT . H 500 ISR ERM AL
MR 0 EL A A R LA At ? 35 2, AR T AR AR A A L R
DB AES T TH] G MR 355 2
A2 S ERIAR R, TN AR E RS T A e A e on E i B e B
MEE AR, PSSR A NEA LS5 LA 2 1K) 7 2SR 2 SCAG S i 14 1) B R B i 1
Jiti o XN SCIFAT I R BE 75 EAMAERT Y 7 A NR I o KA o SR SR AR — M
WA 7= BT AT 3 o AR IX (10 55 7 e 4 4 3w SE R 2 DL R SR AL 22 e A e (1 A B, (29903
—miXF T4 Grand Central Terminal XFEHEFICNEE . bR R % AR ZEHIRE N
P sy, s —FEE BRI R A ERARRRIR . LI R SR L, B
D) SLEAS AN R] 10 5 SRS R R el U A (0 77 3R P 8 o v B e e 7 Rh 20T i)
MITCEEARLE, 1X— P S bl B S RT (4 PR 7 5 B Rl AT —— 2 SR ER
JITAT AL 2 T SR RA N Fir A 85 A E A S PR 18 PR, R DR FLS L0 ) S AN S 2 S BE A 2%
NTE NI SCAL AL 555G B 2

(2011d. at 797.

(251174, at 798.

(2521 1d. (quoting Penn Cent., 366 N.E.2d at 1276-77).

(2531 Il supra text accompanying note 97.

(2541 i, Berman v. Parker, 348 U.S. 26, 33 (1954) ("It is within the power of the legislature to determine that the

community should be beautiful as well as healthy. ").
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2R, FFARAL X A 15t 1) 45 A 5 T AN 4 — R B (e E AR B i BERAT D A ST
AT 8, {H1% Grand Central Terminal X[ #5745 /0 MILAE X ) £ FE SR & A T Ek
BRI AERA LT R PA P 3, 8 SR ARG, RS BANR
S ERBT IR o AURR R I Bk A — AN T A XN B B N (R B A R o P s
PREIE T AR RS TTCAZ s T X LG bR AR SR A SR T 2 R AR AR R 3 s Ag A2 . P s
IR = sh i dh o RSO, FFrTREA R B BEUA 5 R . XIFAEEAR—s b, K
IEVEB— B IR R LA LB TR 1 98 KA RBE S BT s TR BRAT SAEAE R
SR FHBR o

TR BEARRGR T4 23 FEAE B R 2 RS 70 BRI 7 BT BUPE BE A A R 0 (55 123308
IR 2 )5 BB HAT AL DLERAP AL W7 AN LAZK ARBEIR S ek DX R A AR 2 A S R4
(977 R T, X L8 Y55 T REER A H IR AME, HEE RN SEAME . R 2
i AE Y Grand Central Terminal ) KXo 21 24k X 3 1 B K 18 SCAR 3 SCRI B 47 DA TR PR 437
5o ANRLER FEHAME AR AN BT & 1 18 BOXAE IR, BRI AMR S MR A L5 1%
ot 7 P A 1) S5 A

2. HEEH

JUF- BT BIPRBEE R ——C 18 S R TR L ML 2 77 J2 T ——# ] DL 2 B AR g Ak 2
SRR B, HEIRHIE . W S A R A L S 2 O AN
T ARG 55 HAZ AR AR 25 R G RO RE OTHR BRI PAT AR I A AR K R £
AN A B B S 2R A ThRE . SR, 7E 20 tHZD 70 4EARZ AT, BEFE A KA
YT ARE,  SEIRE HAE HAT AT R ML AR BT R R R, SRR DL B K
HRI S, IR AEBIRAN PR AR 2] 1 Tz WA ORI, IXEERSI R TOREX A
AR STk

TS 75 AR NIV P AR, (B SR L 20 1) BT A6 8 SCATAME 2 iE 2 AT R T 5 AE
DRSS ) — B o 1T 2 LR R 2 AN — NS TR, AR 5 B A 4 2 5
B T o P PRI HVE AR SE T ABATTR I P o PRI TA) R, ARATTRT DL e I K BE
SRR ORI R L o FERTTR] AR, [E Kb B e M AT BRI R B TR T ARAT T TR

2551 BWJE/R (O'NeilD) RN, Lt LK 6y DA S5 AR SRR A B 2 B B 470 (1 B JRAH DG 1R PR S 55 2
ERIRER, TTRES EMERA IR 5 Le B YRAH S I 77 58 R B . WL O'Neill, supra note 97, at 698.
(2561 3 by AT A0 B PO R R VE AR RPN (T T 7KIED) (Clean Water Act), 33 U.S.C. §§ 1251-1387
(2006).
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B HRBAREE T WRA A BRI NF G, a0, IR, HAK
WA S

ZIE R EEAE T, ERUE CARE T ZEREM TR H ¥ 10 R W R S
S HAR AT R A BUR], RIS T R A S B0 AR S RGBIR? AT AT ZEA T3
WA L A1 A 1) 1 ?

VAR E T P AR BT 1A 3668 ) D5 O A e e Y2 0 R0 Atk 72 2K 5 PR o ) i
WO A T X — SRR . ITHZE R E, A RE L B ARV R F AR, WTE o S2 5
U [ AT A AT M2 o SR — SR PR B A A2, VA 11 (¥4 AR AN - A & BRI
—# 5y B, RO RRIS TR E AR AT B G . 258F 10 28 X — S U (RS Y5
B 19 40 A Mugler v. Kansas %o POEZREY, RmihbiHs 7 —mizs b g m
T AR o VAR T — MO WA R 518, VORIZIERIE AR AN “7EXANE K,
FITA W 7= (45 B — A 355, BIFTE & A A X AL X s o PO — 3Rk
AT DL 584 R H BT 4 R SO Bt HX — 3 IR ST, B, BRAE
Hadacheck v. Sebastian Fg1261 [ FLJ5 82 Gt N AT 13X — BRI o (26217 22 AR O] Rt (i
TR, (263

A AR SR E IUARAEOE T AL H AT LSO« AR AE. Keystone Bituminous
Coal Ass'n v. DeBenedictis 2 HFLIPfIN 1 iX— 50, PR LSS, #£ Lucas v. South
Carolina Coastal Council Z&H, POSIkE ™ B Hl5y 1% RN E . RKM EF, Lucas V5kE
FELE T A G A, R S s A B i i i e T AN R AR 25 U . Lucas ¥
FEIRKHR T —Fh ARV 2 %8, RRR AT EFREA G oE R R 18 . Pooix iy

12571 See, e.g., Lucas v. S.C. Coastal Council, 505 U.S. 1003, 1022-24 (1992) (i 32 e %t 254 Y J5 0] &6 J s

AbFE).

(2581 See id. at 1027.

(2591 123 U.S. 623 (1887).

(2601 14, at 665.

(2611239 U.S. 394, 411 (1915).

1202] See Goldblatt v. Hempstead, 369 U.S. 590, 595-96 (1962) GhEINN, FT Ao E, FHIMENE %

HUZER EFA N0 P2 B 23R AT 38 24 18); Miller v. Schoene, 276 U.S. 272, 281 (1928) (k& IAA, fFH M

TR LA B SRR AR IE U, DR A S BRI 35).

(2631 See, e.g., Graham v. Estuary Props., Inc., 399 So. 2d 1374, 1382-83 (Fla. 1981) (4k%F— 125 1 EIR T & 13t

J7754); Sibson v. State, 336 A.2d 239, 243 (N.H. 1975) (same); Just v. Marinette County, 201 N.W. 2d 761, 772

(Wis. 1972) (same).

12641 480 U.S. 470, 504-06 (1987) (& KAy 1M 77 15 52 5 ) (1) - W BT A 3 22 (R AEAE B IR B, ARV B SCRE 3

473 Je A T 22 A 3 AT V6 ZRUR il T SR ).

(2651505 U.S. 1003, 1019 (1992) (“4ABH/= {1 fii 5 & 4 Bk A T A JLF s il F i & 0F A s g, AP

HWM P45 F TR EARSE, el M. ).

(2661 JEIR AN, KENR 28 F7E Property, Utility, and Fairness: Comments on the Ethical Foundations of 'Just

Compensation" Law — 3 TIX—18 &, %3 KR T 80 HARv.L. REV.1165 (1967). REKEU/RSHIE
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N, ARGERRAR T f T A BRI A AR AR [ EE T R LT R AR R IE . PO H
WL 75 A AR R, <A B R <TEVEZE R, BRAFRATRES @S2 — A har 47
FEAE, AEIRATRERS X LI TR 2 Al HoE @A) St s (a1 BB
M) ZIE R FRR . (268]

XA SEERIEY, EETH5. IEnE K ek JE 4 /% (William Fischel) Firififi
[ “IERXFIHLITEZ G250 B CHEBREMESRE 2 b "ROSEERIE M A Z, M
Hl N ERE, X PR [FISE B VR AR HE . B, —J5 T2 o A B 2 il
B RN B B AT R BRI, 53— D7 TR ) B R AT PR AR R . IEInSE S /R
] AR N ARG IRAERK T LR AR Bl L P70 iU 5 T IAE A
K&, | MERAEN— R, AR TR THEBOERUE N — R R i,
WG Ik 7 AR SEE

“H FAL S0 AT DA Ry — T B AR I A SR AR ) 2% A A A R 55K
G o€ LA F W BRI SR 85 o IEIIRZ BTATRHE ), PPHEDARATTITE AN SRR
T B AL X R TS B IRAT TR R I L] T A 0 B 22 50 B BN B AR N R RE Ty, BRI BRATT A 55
DY DX X LE R T R R K T T DTk XA SR, B Ik AL fE T i
T A SR AP M ) 8 A I B T A, RN EE A RVRVE T . 5 B AR
RN TP A FE SR T AR, FH &S R AT R S S5 R
FAAE A (Fany IR ORg) SROAE X ek e 7k F i) S 3R At ik

T LR R, VAR BE L SR b R B S U SRR A R PR B L x5 1
PO oRE , X SERR ERAEF VXM L AEAE . HARI K i) N AR HEBRRE T FE RN PR EE %
A AT REIEAAE s (AT, Hrh—AMRATRES LR R dr A S, 8idAE, H
Hh B i RS B PR 2 o R ) OR BP0 T A SRR LU E A7 B M AR S R G e 2 0 E X
—ARBRA SR W U, WA SR 5 B NSRS B8 ) 1 R A B A A ) —

BT TR A B VAR TR AT, Bl R AR FURE T3 — R A B AR VR 2 A AR R
FKTE The Concept of Property in Private and ConstitutionalLaw: The Ideology of the Scientific Turn in Legal
Analysis — X HFWIR B IX— &, ZCKFT 82 COLUM. L. REV.1545, 1545 (1982).

[267] See, e.g., Glynn S. Lunney, Jr., Responsibility, Causation, and the Harm-Benefit Line in Takings
Juisprudence,6 Fordham Envtl. L. Rev. 433 (1995).

[268] Michelman, supra note 199, at 1197.

(2691 WILLIAM A. FISCHEL, REGULATORY TAKINGS: LAw, ECONOMICS, AND POLITICS 354 (1995).
(270] 14

71 @4 E > (Ordinary Observer) 1X—ARifif -l A &7 -] 522 (Bruce Ackerman) 7EJL 1977 4E1
Frh$2H . BRUCE A. ACKERMAN, PRIVATE PROPERTY AND THE CONSTITUTION (1977).

[272] See supra text accompanying notes 90-96.
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Iy e WA, A DUERIN TN T B S iEdk iRy, EEZRZ, A RH0K -+
A A SO AR S Bk, DUGAR 2R IR 25 AL X, (273)

X BVE I A 2 A A B A T A MR A R BT BB N 4 . £ Graham v.
Estuary Properties, Inc. 577, PREGEAERF T — BHEHE A RE, 32080 7 X AR
IGE . VBT S5 ) SR L8 Z WA HE, DLIX 70 AL 1E 0 23 AR i S T A B AR 25
AR TGRS, BRR T

“Un B 1 LD R R IR VAR 1 3 K SRR BN G BRIG G,  DATTIIRE SR f 23 AR i
B, AT IR ZBOE G E . 53— 7, QR OR B LR ARG T 9 2 A S A
WE R BRI ANE T ARSI A n] BEr B, 7]

MR EERT 3K X B 1k S 35 5 P M 3K — A IR DX (14 55— Fh B g
o (EABRT B 55— Rl 5 AU I BOCHE N A XA R A 2 S35 HIE 5 P i (1 g
BRIR AR EK o VB T RE B RIA AU R, AR I ZL MO SCREAIES B NRAET) (X
SEHE T SR A R A (1 B BB ) — B0y, A LT B AT S5 AL IX e R
TURe FEIXAIEDLT, DX B AR R S 2RI A AR AN TT 700 RTTT, AR SRZDB AR
FEA NS 2 e PR DR 2 25 U 95 CBRANAFAE D, TR JIT 8 WL LS5 HE P LA MR e

X AT DA AL o T DL 2 HCRE AR 2 O35 RIS A B2 FH T 2 A BRI, MIRFR (i
SEVIRPIEL) TR BRI X PR D3 VR B DX R S i R KT R AR . T,
b2 S NG AP iR 1 o0 4 CBHTEIE fRIMIE) 7E Andrusv. Allard SEHRIEAEHC R
HAFE) T SCRF. PR ST, VAR T AR RN R S, FR . <RISFR Tk St
WP BUOFA B AR AL Z > A AT S B BN, HESSEL P iR — < BRI
ANHE AR, TR D6 20 RS A B F5 R BRI TR o P 27OVURI R ) B Wi AN A — ol & AT 22 ) i
FR A R T B OB SERR LA [k i A% o SRT, SN IR RT LA EE5K, IR

R 3E R (Kysar) B [ RARH, IBHFHR AL VR 2 A ARG 2 o] AR B BRI o AR, Tt B
TEFTREAR <525 (the Sublime) FINLEY, HNEAARATEAN . EREHTARRN, 5280 RN i iR
T3 7E AR AL FOH I R A T AR R /T 1A NS HARTHI AT . See IMMANUEL KANT, THE CRITIQUE
OFJUDGMENT 102-05, 116-19 (J.H. Bernard trans., 2d rev. ed. 1914) (1790). See generally IMMANUEL KANT,
OBSERVATIONS ON THE FEELING OF THE BEAUT-IFUL AND SUBLIME (John T. Goldthwait trans., Univ.
of Cal. Press 1960) (1763).
(2741399 So.2d 1374 (Fla. 1981).
2731 1d. at 1381.
(2761 16 U.S.C. §§ 1531-43 (2006)
(2771535 U.S. 302 (2002) (FE WA, FEREEAS XN FEHFE S, MR T ARSI,
SEANHE AE . ).
(2781444 U.S. 51 (1979) (B ihJy, (KEZE) b &AL, NIRRT BTA & 0 = 4
B, (HXULR—MEEIT N, HAMBAER).
271 1d. at 65-66.
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052 R T8 A B IR , CSOVSUR RAR 5t b — NG5 — 44, DR b DA o SR B A AT — THURSUR
A Bt Q2R T — AR o BEANBURI SR ) g 2 2 B 57 (28U SRk B i 1) T ) o (R
T SR AN B 1)t ) R I AT 2 TR AR IX DA AR I B B A T g e i S 11 3L 555 AR
R BAH (WHEEEO. SRA1Eu, ROIBAZH R, - EH 55 Ea R
IR L) it A A P SRR AR L5 A B e RE 0 1A 1 B R LAt T 14 e f—— X A
AR E BT S BN AR SRR o 3XA 1] R B ST BRI AR o 6 ZiHE B0 Rh Bk
ARWIE, B L2 FkIEIE RS EN—MBGARIE, SERAMBEE XRIE1Z
IR . BRI, AT ERME R, FOVHIEIERBOG IR A 5 . R A=
S ERR EHTRIR, Andrus v. Allard 5P B HY 1 1)@ ELY e I Hh F) g 1 ) B2 A A5 22
(EIR AR IX A R A 1A A 2 BT 1B 1

3. HefA: MR AR H AR F X

EEER, H— RPN U AT DB A 2 S5 PR S AP iR, X85 ok A
BRI AL 49K, HRAAARA R LT, B LU, mREHREE IS TG
Fl o o B B AU — AU A AU ME R A P o S R e 25 W 2 T 2 R AR 4 T
T AR T HEPRERBUR], P82 o i o HL A B AR A B FE IR, (283)

MEEER, B — L83 e M T A SAS FE I R 2 AT e i P A —— B A5 AL A i fE L
AT X I—k T 2 IEFE R N S @ 2. PR — 95K/ 7 A YE . IR
n—Ar2E g i

(280] See Epstein, TAKINGS, supra note 18, at 57-62.
(281) 5ot F AR X — ML RIdtkH), W SINGER, supra note 6, at 9-13;
Craig Anthony (Tony) Arnold, The Reconstitution of Property: Property as a Web oflnterests,26 HARy. Envtl. L.
REv. 281 (2002); Hanoch Dagan, The Craft of Property,91 CAL. L. REv. 1517 (2003); Adam Mossoff, What Is
Property? Putting the Pieces Back Together, 45 Apiz. L. REv. 371 (2003);J.E. Penner, The "Bundle of Rights'
Pictureof Property, 43 UCLA L. REv. 711 (1996);
Jeanne L. Schroeder, Chix Nix Bundle-O-Stix: A Feminist Critique of the Disaggregation of Property, 93 MICH.
L. REV. 239 (1994).
(2821 See, e.g., Gion v. City of Santa Cruz, 465 P.2d 50 (Cal. 1970) (dedication); City of Daytona Beach v. Tona-
Rama, Inc., 294 So. 2d 73 (Fla. 1974) (custom); Concerned Citi zens of Brunswick County Taxpayers Ass'n v.
Rhodes, 404 S.E.2d 677 (N.C. 1991) (pre- scription); Stevens v. City of Cannon Beach, 854 P.2d 449 (Or. 1993)
(custom).
831 NSRRI o Ah 2 F & g B vl BT 258 AR E RO 7K 38 3 F AR EURL, - 2 W, Mont. Coal.
for Stream Access, Inc. v. Curran, 682 P.2d 163 (Mont. 1984); WFEEIFIPRY, S W Just v. Marinette County,
201 N.W.2d 761 (Wis. 1972);  BAROG BF A= By S oA ¥ £R 37, 220 Pullen V. Ulmer, 923 P.2d 54 (Alaska
1996) . BUARST A FAZFL R NI DS E 2%, MARIGT LB R 5wl (Joseph Sax) W4 #L ., Joseph L.
Sax, The Public Trust Doctrine in Natural Resource Law: Effective Judicial Intervention, 68 MICH. L. REv. 471
(1970).
[284] See, e.g., Glass v. Goeckel, 703 N.W.2d 58 (Mich. 2005); Raleigh Ave. Beach Ass'n v. Atlantis Beach Club,
Inc., 879 A.2d 112 (N.J. 2005); Matthews v. Bay Head Improvement Ass'n, 471 A.2d 355 (N.J. 1984).
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X B ARG, X SRR X B IR B TR 25 R i T A B B [ E AR
PRI — R 200 X T 55— AR, X & —Fi@ R I il (RO 7= A —FF st A<D
S ENEAESRA NI I JE TR, IS H P A A 28]

Pist b, AASHEMERAE AR AR B b, AR RERE NI L 0] 1, B
MRIPIX I VR AHENIZ S T ) B R AR A PR PR T4l f . RSOSRT, ARk,
—LEVEREIE N T R AR E A AT DS IR X H 12— PG AJEE R, mid A
SAFFRIRI L SIE LA AR AR, MM AL 2 R BIFA A I3 IX e Hraeve
BB AR — 3 B AL T4 Se AL . 7E Matthews v.Bay Head Improvement Ass'n &1, [288]
bR, — A SO ER DS (Bay Head) A7 e Hh B O FA N\ AR R UTE AU IR
FEBR A ARBEN AR ME )00 XA A AR I T & BERERTME CRIVEYD XD BLA b
DX A5 T 15 AR (R BUR 28

FE S8R T T U0 X 385 FRAE FALITE RNy, YR E T DA AHR R ZR: “FID X dAH
ST RIMERIALE . A SEIA (0 Bt 7D 3G BB S C R F P . A AR SR AR, DL ROk
=X A R 0 b o £ PR 1 1, 1290

Matthews Z& 13k W IR DU 24 3% B2 (Bay Head Improvement Association) #7408 A1
AN FESARTSE] T nsE. 2OUBESE, {E Raleigh Avenue Beach Ass'n v.Atlantis Beach Club %
r, RO2RNERERE— B R T AFUEFEIE N T A ARG ARG L, e B R AR A LS
FANHEHEARLR B, MABZURYE Matthews 2 <& BT A ARdE CITE? D, RVFARIEN
HAVWXIH EBENH 17 7E Matthews 542 O DUTRRRAE, 1 HZ510 00, R ZE R
(KN BV A RN, AR 25010 3 ARFFIBUSE R, AN I AELSR 8 T LB R SR 1 i il 55 WACH
TP POERESI T Matthews EIMAZE, Fon:

(2851 Alexandra B. Klass, Modern Public Trust Principles:Recognizing Rights and Integrating Standards,82 NOTRE
DAME L. RV. 699, 699 (2006).
(2861 AT @MLK IR B 52 B A BT AU, AR FUT. IS sh ol L
[287] See, e.g., Neptune City v. Borough of Avon-by-the-Sea, 294 A.2d 47 (N.J. 1972); Thornton v. Hay, 462 P.2d
671 (Or. 1969); Hixon v. Pub. Serv. Comm'n, 146 N.W.2d 577 (Wis. 1966). But see, e.g., Bell v. Town of Wells,
557 A.2d 168 (Me. 1989) (refusing to extend the public trust doctrine to recreational uses); Opinion of the Justices,
313 N.E.2d 561 (Mass. 1974) (same).
(2881 471 A.2d 355 (N.J. 1984).
(2891 14. at 366.
(290114, at 365.
N 1d. vEBEEGE, ZMSCBITH S, BONEX A NPT 2 054, e AR T Bay Head
R, HHEEMIEERIEME T & H@ TIPS T IE R IR . 1d. at 369.
(2921879 A.2d 112 (N.J. 2005).
(293114, at 125.
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TR BIAN e 75 SR TG I DA S SABFE R s S E T, BATAN, AR AERAS
HENMVE FHAL A (0 T-00 DX 45 BN o AR N ARAE AL NI _E BRI AN A [ T T
BGHEME_E AT BIROR, EAAN T3t T 3 R ARAE AT 15 D0 N AR RERH LE 23 A AT 18 24 35 R 5
BT IR A AR AU T BEBE A FTAMERIRCR], A E G RARK T X, 7294

IR B R A BB ST, E O TR HE 2 RS AR I A 1 0 DX A A A IR TR A
HR¥E Raleigh Avenue Beach Ass'n ZE[XIAI U, T TP IXIKMIF A 2 #E, A ARAABENX
S X

R ASAFILIE N A R % 48 i HEAM L RT BE 7 A2 B K BRI SERR 2, BAREUR T
IRBEAEAFE DL T W& Matthews 58 H ) DU Z2 500 ZR110, BIAESERREEMIE/), Raleigh
Avenue Beach Ass'n ZE0 HAMABL I RALVERZ W TSIR AT ZAL, OB 1 & Ge R & 1L
Y8 14 0 70— R TF-90 XAk R AL N B A T DO It i 5 B HE N ZER B R HERR A A HE

W R MEAE IR AR A A5t A s R A . 49K, RS S A Ik
e, PSIAr DAONR S B SX AR R G R AR R A . R W RERITE DS, (e ]
H ERART UM AL PP v 1 BT 3 s (ECREBUR 2 BC 25t AT T AN M2 BT AT 8 (A R 5 W] BE R
MR Z R . E 5, X —ERR AT B2 51 R 6 25 50 R EUR 2 Fir il i)« LA, (296
FEIXFPIE DL T, IXEERRA R GEAR 215, DR FITAT & 11 5 4 B A2 (0 A 3 51 i A e
KBRS o PO, B R AR AT A A SR HI 99 HEARAL, X 88 gy HoAh B
(K1 BTATARK AT 4R 7 AHENE, RIUSR 2 A HAA B SR G, A A1 A AL
AT B8 52 BIRALUFR A 95 o BEUR ) 22 (8 W 5 I 18] FR $HE R 38 5 B A 57 17 BUBE A5 L e K
A, TR BT 5 A R AL o (29848 G 7425 50 - U AL 27 1 1 T — T 2
1113 f5¢ 30 R S0 WUARER 1 X IR A e MU VA I K S

(294114, at 121 (quoting Matthews, 471 A.2d at 326).

295 RIRF, REHEAUFFHI R O T RREI & R 8 — 0 E S 5 HAR R S R SR b,
TR 1) 7 BN Bz AR — 0 E . Rl DA AR R R B TE Y [ . See supra text
accompanying notes 10-11.

[296] See Michelman, supra note 199, at 1214.

297 xS A (demoralization costs) AT UL FTAEMIN (liability rule) TiIEM MM (property
rule) SRORAEMERTA Z RN, WAUR U, AMEFTAE, MAREERAIEZIT . R E R
FVEBEE S =R INFIAR JE Wil R 2 R &% (Nollan v. California Coastal Commission , 483 U.S. 825 (1987))
IR — T RN R RSEARAME LT E IO T, KA IR ey
VAR, SR, MWELTFZIMERE, XMy ZMEIEE T & 2 3 805 B 15 B RS I &
See Henry E. Smith, Property and Property Rules, 79 N.Y.U. L. REv. 1719, 1753-90 (2004 ) (¥R W0 77 4 I A %5t
T IR A B AL ).

(298] See Smith, supra note 230, at 1755 ("f545 I, WA= ¥1—A> B K 58 7= (132 8 B A2 0 B A A s

WEWBIE & 5 b XK, PrAERAs I ERRUB=WNE, .. rE R AN E R &

KA R R 2 s B P A 2 B KAk . "); see also Henry E. Smith, Exclusion Versus Governance: Two
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WA SRTBGT SOA B AR AR TR B 2 M ——AR A, S 58 S SRR B R K O
KA A R e IR AN AT B0, POV RAE - T S 15 ) — A R AR B AR A
T .

IR, dh S ER I SECIE SR O R R I S AT R R BRI . AR, AR
SREL DAL, 2 5 B RIS AE T H LUR HSL S REWIE: (1) EHL
T IK M 57 2% (1o 5% rp P 2 P 22 RE RO R 2 Ry (2D Y& — P i ol A BT mT LUK BT
AT IR R ot A B A N B — IR AR A, AT RERS L N AR 5

—AULNEER N OIS XS PR RS T DU B SRIE T K ARFEANTL
NIFRERRIE 1 o AR — N, 02— L AR AT PU M R AT A AT B IUH I R XK
BUER A, IREIAERAZSM, AR /R8T 140 LARH AR R — K. fRafe
AN SE . (RORREA 4, KB BRI B F Rl HHTPE Ot 1 o I L MR AN T 1,
ML )~ SEHEPEAE S LIS 2 A, HOEE I A ASE R . AR AT A IR, (E
TENEAL N TR, (UB/RIE VAR KRR S, R — N AR e 2l Rkt
N, FEATREGRSE RN (H AR 2%, ARG R B T (AR SRS 0 2 ) LI BH A D,
& L8R AR B R g, B0

MR, ZRIFARITRIRT & R — A ZREE: 20— 2 NATBLRE A SR, (B0
ERXANEFEFHEREE, OUH W FREADM S, GRARE I LSR5 2052 2R,
HEZEATG. GORIFEFEEM,, TRLFHEM, Rl ARG ERAEFRIINA)E
I E BRI o AR R — FPE I S, KEH ARG R R IEIE R Y, G IRATBL
XA G LB, AT L FRAR M AIVRICE S Ca JFE9 55 2 FOBO (0 RS o RTS8 5 75 AR R 1Y
N —0n e, JUHR FOREER——br R AR TR XM BT AR+,
FRALVEE FTE AR MM 2 — AL AR K, X ART & BOREBER DL B R, a1
ERNT T MERE ORI FIFAE UL A ARIE AT IR RS o 4 4 R BER
TEREI R PTG, ORI, FAEFE K2, RIS — N E T, M ReA 5 SR A

Strategies for Delineating Property Rights, 31 J. LEGAL STUD. S453, S454-55 (2002) (¥ 14218 X 22 U5 A
AHFMBERR B TIN, AT TR BRI ).
(2991 See supra text accompanying note 10.
BT AR R I B CAEIXAMESE RGO MG &, 1 IR B
BOU20 20 30 4E4X, M BAKE EEPS (Robert Moses) FURIALL TR & (1 2 B SRR, Ath i ks i@ A
TERERBOE PESF RS R AL, IR T ATETLEN T IE . i) B 12 LE 55 ARTAEintE. W
Langdon Winner, Do Artifacts Have Politics?, 109 Daedalus 121, 123-24 (1980).
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REJJHI B B RS 7 NFTA N CEFETT D R4S B R AR SR AR 77 @A, R
FA BT LIS A SR A B H AR

0% SR SCHF U & VR Ry — i il AR AE o AEIX e ST o I8 B 35 i A A 2
Z 5% WEM . BAFsL b, “HRER B AT AT BEMRE BHE 7 RRE 1 2 A T ik e K
INFEAE 2 & BAE AT AT BR 3 SV E AR B I o A B <R 2R 30 %
ARG Z 58K TENRE T ULREWA RN, "B )RR A IX AiE
AIEA SR RAATEGER N 5. I8 B IA TS O AN L AR IA X A O, BL A Ay
WE A N AR, ALK PEFRATO S T P25 2™ (equal dignity) P25, BLEAIIE X
FIOMERL, [R5 7NN B A%

BANHARD K- M (Carol Rose) SEARAMEM 5 i 5 T 15 SR AE Bt g Fe At 22 ok & rh A
Fo fElth 5282050 (ASLBIRIME M) (The Comedy of the Commons) H1, Z#i5] H
T 19 HELSHR RSO e vt I 96 7 48 B 5 - 57 - B R (Frederick Law Olmsted) FRL S

S
“BRAR ] DLSCN— Pt AR BCE g, o REMER A 2. L, & AR5 A
SRR P, FFA PR AT —FE . AR et AL OHRR, HARHAZRET)

R AL s BT N AR AT LR 2 [l 67 22 1 SOULRZ N, AT A3 B0 S ph e bk rp i R it
S, 304

et B o A, MRFFER. R2UR-ZH (Carol Rose) #E— 4R, xik
A2 A Ak A AR IR SRS B X T N AR BRA T I B 23 AR Rl AR E A I 4 e
KAk, BO“IRATH M RN 2 18] s R AR R R b 32287, BONEIN D M d 4508 <KMo EA
A ALN IR & <FiLbG . 1300

MR AL SRR M FIBGE AL, AR PRI A SR SRR N A RCPEAT™ T 2R, AFLig
AN BEl B SEAFAE  ABAESE BRI RV 22 37, e ARG /D HL oA L 6 -3 3T TR N R3S
BENIX L 75 4 A IR XE E A LS AN SERR, TS NG 1R B i B SR I —

PATATEE A H i AL A AR A 2 o e S BIRAIRE], IERIX K
s R SATH AR, W7 i Qi 7 —Fh 55, BIBLE S 17 2O X

(3021 NUSSBAUM, supra note 13, at 82-83, 92.

[303] Martha Nussbaum, Human Rights and Human Capabilities,20 HARV. HUM. RTs.J. 21, 23 (2007).

(3041 Carol Rose, The Comedy of the Commons: Custom, Commerce, and Inherently Public Prop- erty, 53 U. CHL
L. REv. 711, 779 (1986) (footnotes omitted).

13051 1d.at 780.
[306] 1d.
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Y o SRt )35 0 F DTk, T4 5241 RE ) Caffiliation) FIREFR, LU AhIEA
NRREM ARG T RN ET S, X LS RERHRYE LG Raleigh Avenue
Beach Ass'n ZE P RUE IS FIE L, A A A it BELAE A HL M 7 XL 2 o 3R — 55 TF
FETEPRA T IRAEAL 2 5B, B S IR SR, W E T b 2 5
MG 5 o Aoy EH AR I (B AR E I TR AREE 1 D0 T D R AR X NSRS
SRAESIHNE 1o MR ARAY BT H RN, JF B & B @A m] DAIBE N A S
e CXFMEOURS 2 KA, WA RTA & FHMEBCR 13 LR B o

NARBEARN BRSO FARRT AT ARAT . il it 7 T01 7, BHEREE T,
ANEHFTHEH L5 SOV AAREANFL 3, DR A e dt b ZRE I A R . RIEEE R
SRIER > Axdah AT 7 B — A SR A5 o SR T, BIVEAE X B, SRy b N AT RE A HE N R AL
Blhn, A FTUON T B 8L A B CWAEmTTEEAN B (5517 BOX— BN AT BLgRy —Fh
et NN 2452 AN N LR R R EF TR AR T2 — RTIAW™, K
WVRAL P VA IR, BRAER A I ONE, BAASHEEHER IS Ui . B0

AT (BARAE A, sociability ) 78 3812 Hh BR il 5 249 24 L A 2 F A4 15 25 FROABUR I A
AR MR RN K, MRt N EE e —, EIX A ),
MR R RIS AL 1 fE

2 AT AL BRAE N AR RE T T 00— N5 Tt m] AR — 240 32 LK) “HEBR AU S0
%40 State v.Shack 5¢. BOIEIZZES, WAL IEARNIY T, F32 @I fE A 1Z 1 1)
BRI TSt B 5 LR T BUR st B ALY, XA ZUNRS AR 3 TSR ey
PRGSO R BT e, (EAATHELE 1 o S R BB A
A ARENAZYE (criminal trespass statute) . X111, £E VR, B s mikbiloe, &%
AREARENRAT N, WERARICHERE. %heia i, BT aBOF A B 23 - v fF
RN (FERZEHEIRI T PSR T & B = BOFELLS, 205 HoAt A
A g AH B o

BB TAL S BB MRRE Shack ZEAIkBe A NAR I TV FIBU SR ERS, i3] 53
AHFMESE IR A FAR R B T o 36 TR M SRR SR 2 b 55, Hok Lo el R B3
Jl— AMESEBR g A AT ] AR ATRS B R A AR A A B A8 A i B R s —

13071 See RESTATEMENT (SECOND) OF TORTS § 197, cmt. h (1965).
[308] See, e.g., State v. DeCoster, 653 A.2d 891 (Me. 1995); Williams v. Lubbering, 63 A. 90 (N.J. 1906).
(3991277 A.2d 369 (N.J. 1971).
3101 i Hockett, supra note 8, at 32-33.
75



% [ W 7= i rp A Ak 22 OS5

PR AL AR R R EU , o R R B A BAR AR R e B, FA R IR IX R 3R 2
(A BEATAUE o BEJS, SRAE IR EE e DR 3R PR SRS 1 (0 S RS # I 2 J B PR A o 2 SR At s
B, RAREATAIN, WM AN S 5 BT B R S AT

PANZREE SR NIZ O AL 25 55 BEAR S SB F RN IR — PR A o i 4 70 o 32 W b 4B s 5
HAELE K 2 0 AR B A4 223 (goods) 53 (ills), VAKFRATICIZIE I HEAh Sk
T X e 5 AR AL 9 B — B AR B AR R

BT NRER A LF B AL 73 TN 5 BRI g PR R B0 A e Sy At 58
1ERE ST . IEANVEREAE Shack ZEHHRHIAY, #RAIS TR — AR BAGLREE, AT
ANFHIE BT SR 2 T R R AL o UMW — AR, BR IR, &EIEAly
PR BARAT TSR e Be IR ThRE . AN,  FoVEUr e e AR AR R AR i i A S AR
JUF-E AT B B U B 7 IR 55 35 A 75 SR e —A o Ag, MK ee s SR IE & A A e 4
BB 73 o

A2 AT (Affiliation) WEFE b HHEE AL, /£ Shack BRIE H K, TR
A ERAR RS ESLbr B T AR dr R AR BERR . WA AR SAE, B RURY TR AR
TEEIR . IAh, IR AR R X PG A B4 8 R IR, @iy TA
JE T AR R, B AT SR . B2

SN, Shack G —MRFERINZEG], Horvkh 22 AL I1E A4 F R AR RE A ] 22 BRI
Bl BRI 2 2 AR dE NFAN Lttt o B AR 1 37 55 2 A8 491 0 b b AR By A Dy 28 o< it R A b
(civic commons) B 2 ARTTTBHI 3 I 55 A7 LI AR 3 B v A SRR . BRIFEX LL1F 1L
N, MR E CEINE . EIREE) 2 M@ A6 s, XEE SR AT RN R
FEo I BEIEA, AAE /DR BRI B LE FE b 5 At 5 — W, BFEHEMERICD I 5 R A 1)
Ko IEMZ W (Rose) FTfE/RH), TEIXLEALAEER) T, Him g REE, B

B ARG Bl T RREE THUR ), R IFER 2
ke EANIANBEAEATAT T EAT, T2 L ZRAERE G H) 3 1 sl 22 /D R e 2RI K I AT
i, BEEREGIET EAETF RN R R b IXIGIEAT, T R4 57 U 75 T e 5 1 0
AR FLAF B ) S A 38 2 B R A X A 0, BV A s IR Ak S5 AE BE JI HVE B SR g

Ai%t2%24E (Affiliation)

B, Shack, 277 A.2d at 372-73.
(121 i, id. at 374.
B3] I Kevin Gray & Susan Francis Gray, Land Law 282-87 (4th ed. 2006).

B4 Rose, supra note 237, at 758-61.
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Dyt el e A et i) AH ORI, R SEPR B RAETE RIEBE AN LT A L5
SCRFR V530, FELA— T Re s SeliZs 3 i 77 s E P # B0 P B s JE

TEIRLE M rh, JRATTNZ ) B 1) RS, Lt A o0 fl NSRBI RER 1)— R LS5 2 15
AL I 1] 2 ARl A 8 1 M SRR 1AL 2 S AE AR LA S 55 o 3 1] ) 25 SR R
AEZE, ARG FLIE W L A S AU T 2 LR 2 17 s it A 581t
AR, XEL W] RE T EARE AL E SRR R T A A BR A AL AIAL . BHERE
7E1% Matthews F Raleigh Avenue Beach Ass'n IXFERIZAF T, JEBESS Sl e FombraE, LAk
IR 1) 5 A RSO 0 - T A L 3 P 9 B 355 77 A 2 S8 AT A 7 SR AN R REAIE I A SR A AL
e HATLAR E R, B2 ok AR S XA ARG NN A, A A E e
W AERELLAE DL N A A RRAR 1) 5 BT PSR U S 1k 1 M S, G R AE T8 AR H 5K
HEAFAN LI EOLT
() SRR — L

JUE AR RV SRR G W = O LD, (AR R 12 553
W RIAERT FI R BURA — 58 B S o FRICIEAE 4 T T FRA AL 2 355 AR X IR L 42
BEomi, (H—LEfa e ELAR R 4120 (508 R WA 2 SC55 BB Anfefad F - RR P AL

L AL

Fge 5B AT LY 9% T RRAUORAP Vi Bl A R S iR S 1A 2 1) ok - & BEASE F P (fair
use defense) & N % AR AL 4% 19— B 51l o 3015 04 P J53 01368 5 A A 8 Oy — o
183 G IRAS MU, Fe e A AT IR A s . BUVBRT,  IEdn— L0 iR i,
85 A I AN 52 A AR 4 B R S0 o 1805 S - 95 Bt 2 (Brett Frischmann) 15 5 -3¢
H] (Mark Lemley) AN, JRBGEZFrLAGIE | — <& BT HE A (fair use semi-
commons), H4ME P T AR AN CRIIEARBMED . BV vrar AT e R BE % B a3k
B e 3f 5 = J7 Wit th A i . BRACRTE, X EERRRS UM AT REAR D, (HAEEA B, EA TR RE
ok AE A X o P20 g B B RSEARI TS “filtn, AR TR H A, AU

pais

BISTCfid. at 780-81.
1316 See 17 U.S.C. § 107 (2006).
13171 See generally WILLIAM M. LANDES & RICHARD A. POSNER, THE ECONOMIC STRUCTURE OF
INTELLECTUAL PROPERTY (2003).
[318] See, e.g., Brett M. Frischmann & Mark A. Lemley, Spillovers, 107 COLUM. L. REV. 257,
287-89 (2007); WendyJ. Gordon, Market Failure and Intellectual Property:A Response to Professor Lunney, 82
B.U. L. REv. 1031, 1034 (2002); Glynn S. Lunney Jr., Fair Use and Market Failure: Sony Revisited, 82 B.U. L.
REv. 975, 996 (2002).
13191 Frischmann & Lemley, supra note 251, at 284-85, 288.
13201 1d. at 288.
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P AR B 5 i » 10 ELARASE 5 46 P 25 A0 A AR OR AR A DX ) At N 32 et —— B 35 A0 2 2T
&7 RARSME AT T A PR BER Y, 9 5L 2 A0SR (I 5 A2 5 H
ZIAMFAEAR SR ATAR A o 55 o BLJtE 2 MISRARA — A, A2 SO RITE SR — AN T8 2 (& BEAE A
JE o BT AT & B FavF il A HAR X A AT 55, DUt ARt N SRR R A2 oG LY
BEJTRIAR S o AT TR I B X B R ) T ik S ISR SC RIS A3 38 1 5 R B A S it

SRR 1 S AT BTt TR N SERE 7T, AR SSEENE GBI HHE ). Al
(FIRFENHEE ) DAttt MBGEA &l Qs BUbL R e X e Be T A e, Sl
B R SARBHAAE S, PRIBAT s i, BA VPR N EIE E HE
BRI F AT o SR, 1= an b IR 91 Bt =2 RS AR 1) 51 SCRTE 7R (1, BATH R A4
5K IR 22 35408 (commons area) o 13 2 IR IRA 2 HERR 28 =7 Bfdix L5 T+ AL it
7 5 | 3 ARBGEAE A i RS NS BE 7777 T ) D iR

SRR HINE AL BAT T Z A, T RE AR G NI ™ A2 XA AR
o i, BB NIV Al AR I At X2 2 E HE BN . 8, E5M ™1 fr
EEE R b U] P SV WAV ® Y 1§ i EIPANEETR T S 1 o (WY e R SR e = i v/ )
TS AR EARD DA B A 2 R B N W, RN AR K. RIS R
WA HIEAF AL, IE4- (Isaac Newton) & 1I3E: “WIRLEREL, LR
ABIEAEE NI o PR R i HIEAANTE R o

AL S — MR AT SO TE N, 2 8. 1ER . ERF UL HABRRBUE dh A E# A1
1T ZTIE T TP AN JRE AL 2> G5 o IX B 2> S R R O SRR I 2R B S i e 22
LAt 2% . 1 LA RS AR AR Z B A R B ERIIE R, BV S 2 SR AE,
WA M e O —FE . BRI S, SARFIUE K ER G T 2R SR AL LA F 4
PN Gl i

FERRBL AT, %2 B H B S AL X AR RS, OB AN B VR N R A
DY, BRI iz NS 5%, RIETRIREE NSRRI RN AE /). IXBRIRE, fE
FIR L2 HAN R R R 4 o (R AR A R RE , RSB B B IR DR SR 2% 18 S A R0
Ma2ai. KL, e SRR BRSO PR R .

321114, at 289.
13221 See id. at 284-85.
13231 Letter from Isaac Newton to Robert Hooke (Feb. 5, 1676), quoted in ON THE SHOULDERS OF GIANTS, 725
(Stephen Hawking ed., 2002).
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2. TRE

IRE B iy BT A A= A 0 T R 20002 5 — AN PT LASE P A 2 SC4% V0 2 35 DU A8 £ e L 1
PR CRLFE LR IR 72 A0k AT B N S oK 28 50 B (10 24 IR SR . AR bR AR E ) OO0
HORERD (AR, A A= BB A NPT REX HAL X B CELE 4 BRIk R (40
A S5, IR TE 7 S IX e BRI N SRAF A IR . A7 LRy 0T SR — 55, i
A ik 7 2 T AR AR 2 A i e

MR REPERE SR VR R PR T LA 0 T R RR PR R, sV R AN
W SR, EAHAERE . (SR 5E RPN E) (TRIPS $R30 55 31 &5 T —
BRIV SR VE AT B2 fF e DR LU, FE 0 JUIE W A6 B[R] A R BE Il I kb
BRI K IRV 320

SRI, AEE KR SORE B Mo BOa R, A HR SR e A Y. By
R, ATBLANFEE AV Z E S, Rl b, fAAe iiim 5a ., &2 DUS T REMR A Bk
PRI RIUEB PN i B (ARV) BREVRYT 254, IXLLZGW ] LU 2 S8 30500
MBI R 52 I3 o

RYEA 2 CHF RS, IR LE 2 W ATA s i VF m] BB AN B, R R ARRCE 4+ T
FEANTE T2 75 A A0 BEAE RO 1 LU R0 45 DI I IR A SR I ARV 25 11oR Al 2E 3 A uh 2L (1)
BE 75 BRIDNR AR, ) I et [X AR 820220 A 33003 B 52 35 38 SRt A i A0 B FRAR S 2 &2 AT f
BRIEIEBRT- AL, BARA NBEF A 477 A8 ARV 29WIVF alIE RIATLAL 2 15 DA 2 3%
FAT R f AT S5 SRR I PR, DI T A7 15 SR R 326 81 5% 19 S0 A 38 08095 252
FHE PR LG . X RV L FIR ARl AL R P CRE = EED MR
B ] ] 24 2 ) s TR DK o T e 0 )RR A AE A P S 55 3 LA R AR 1 5 T [/ — A
FEIX? ARATTRT BEFE T 0 A B b X 28 55 A AR I 3L AN S B 32 T U 55, DLRE IR A
RERBREHEMBES? DX AT BRI ReEEAA R 2, Hrh 2 —RAMRTEH K R
P 2 5 SR TR A 22 00 RIS o TN AR, X800 R M4 5 MK IETFIR

(3241 & F 3R VP AT B ) — R i8,  see Colleen Chien, Cheap Drugs at What Price to Innovation: Does the
Compulsory Licensing of Pharmaceuticals Hurt Innovation?, 18 BERKELEY TECH. L.J. 853, 857-64 (2003).
[325] Agreement on Trade-Related Aspects of Intellectual Property Rights, art. 31, Apr.
15, 1994, Marrakesh Agreement Establishing the World Trade Organization, Annex IC, 1869 U.N.T.S. 299.
261 gb4h, 3 31 ZHE, LRBNHBERAFOE L KR, 5 TRIPS PpsOFRIHZAEEHE L. 1d.
art. 31 (h). AN, VAR CAEHMBME R, KBRS T RIBAAIR AT ARG P12 R e 1d. art.
31(d).
327114 art. 31(b).
[328] See generally SEN, DEVELOPMENT AS FREEDOM, upra note 13.
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PREBNA B EAE S Bl RS AT le ? R A TR RUEAT 4L 15T
RERR, (HIXEESTARRR ST N —FEBEAT SERRHERE, I HLAERC L 75 T Rt AR SEBUA R, 1K
P E 5 N SOR DL RFAEARALL o I e Al A i e R 22 15 SR B PR A o BT A 5% 2R Y
ZALAEHA NIRRT 2 o 1K — w0 T 8 W] RE A e A P vl Tk FR 5 R 2 ) ARG
REERUICN I o “AERAEIX— 142 R 2 2R 00N Oy TR SRR IRl A, (R SRR 3L
JS2FH i A MR RS O K5, B ASSEmT A, RO HE A Sepr B b Tt X . X i
N T RIR A ORI B ANTT BRI SR o e AR e A6)iE 1 5% Hohz —mt
FEF I HAEG S S EE (ARV) 298 BRI DAE 2 7 et 5 HoA W S5 Ak (1 [ X
TONFERETI IR, IX B AL AR LE TC IR SRAT AR L8 24 W) ) S0 A0 3L 0503 75 52 75 7 RS IR
ARV 251, $EME ARV 2510 A€ ERE R St fit. ilin, 2w R LS RS E S i e
HARIUS S el BB, AT A A R HEBR AR L T0E SO IR M AN

S A EOSIRAN 1 T BUR R KA BB SEAT IR AT, 3K RER IR 1 3OK - R i A 2
(Amy Kapczynski). JGE- AR (Yochai Benkler) % A$H . B2NEMIRIFAMTIE, AR
B R LSRR R, fEd X 25 S E, SRR AR B AT FEAT A7 HAE T3
BRI, S AL AT A R K RURIPR R] FR 3 5 T AR A3 SE I ER . BOEEFRH, MRYE24
HTAERE, KRR ERE IM A % (TTOs) JUT 58 &R TR RN, HIEOA —E k.
TTOs W] LLILFERE A BRAE HEg N\ FLi 2 VE RN SE M R 25 B T . B3UERST, IR rda i
1, R SHl 25 AF RAFRRMAR, EMTE AR ER. BSOS LB BB .
BRR A AR T 2R AL 5 6, IR KRBT TR R

R . AR LRI FR T AR T A MR RS, BT, B
REE R VONR/IMEE PB IR B DTk e D335 — R o2 A PRI ), B35
B K2 5 25 24 WP VE T2k b B0 AT 3RBUGRAR, e s =J5 iyl 25iiliE s 8
IRORIE B ZR E AL VF AT BOR BARATRTA ™ fh b ATi8 e o 2 R ik AT B i< B0

PIRVT ] (Neglected Disease licensing ). 33511x — 487 B 7EAR H#E X R} 22 S AR ZAL FI 0076

(3291 Amy Kapczynski, Samantha Chaifetz, Zachary Katz & Yochai Benkler, Addressing
Global Health Inequities: An Open Licensing Approach for University Innovations, 20 BERKELEY TECH. L.J.
1031 (2005).
1330114, at 1079-81.
B311d. at 1085.
13321 14.
133311d. at 1046.
B33411d. at 1090-91.
B33511d. at 1109-10.
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TTHOBE ST« NS 2B B S R SO e T B e 7 PR B el W RAMER 6 H
FOR EREAT RIS o 1% #8 Sl 70 v N IX U TAR RO A0 N SRAE ROKRGE B 85 B BT ] = 2R Y
P o

TRV TR AR IO 3 (Kapezynski) AR (Benkler) J%H: [FISEAIHR 46
I T Ak AR, (HJEE T 5 E R AT RE S R 5| ). HRRHIVFRIREARE, TR
SFRNHT B TTTBOVF AT AN 5 B AR ] 2 o ] o 1] 2 04T BE 5. POUBLRIIN,  HOR 7T g B s
YA SR AR -

() kg S5 RUTE i FR )

Mg WA FRIHA G PR L. MR, TELERZHIEN T, R E IR TR, &
o, B EL R BRI A2 SCHRTE RPN Z R, T e R )4 BT 20 SR I 7 AR PR
55— RBR 2 VO A B A A BR 1l 940, 2 AR [RS8 B B S Al M2 i, PR 2R
PR 42 55 G « FAGAERE 5 18 Jacque v. Steenberg Homes, Inc.  ZE % L EAT HE 0 . 1337]
BRI IR T A E 8, BRI AR AR BRI 2, VR G ST VE
ZRRG . AT RIS, FAFNBE— L IR B I T

BIRITCIEAE ORI 5 SO 25 U5 FE R E F , (H e mT U I fa] 2270 A S b R e i)
g OS5 PRAR SR I P OR3P 75 THT BB, SRR Bt LR P 2R R AN o IX L8511~ S A% BE U6
B AT T4 2 SC55 R 22 AR A B U = A AL

Bl4n, ALA%EE Jacque v. Steenberg Homes, Inc. %€, D381 & —AN N N HI ¢ T-HERR
PR EZEF, FBEEFE-MER (Lois Jacque) FIMGYE-FiE i (Harvey Jacque) ECiFHl
FrRBAt% A7) (Steenberg Homes), ZERN I ARI2A% B HE oo — K L AT kAT 451 35 185
f2 . B BAAAK A ] (Steenberg Homes, Inc.) AWy (Jacques) FEAMIHRFIFLIL, &
REFEARAT 4 25 78 7 1 3 BT RE— kR ARIE IR T — M sl by 8 R b AR w] BLRIA RS
A5l R, AR AR IR 1 2B v S M PR B AR, R DX R At R U A (S T () B 2R . B
o e A s A 1 SETT R RAETEIR A% 10 77 R TR 6. 72 BR, B
RN BRI, S o P DR SO AR AR 8 RAE I 2 4, T T DA e 7
TR, PRIIRBE4ERE 1R B0

B

3361 1d. at 1113.
13371 563 N.W.2d 154 (Wis. 1997).
[338] 1d.
3391 1d. at 156-58.
3401 1d. at 165-66.
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M SO PR SCRFIX— 5 R M RIS T 5 NIRBE R R ARSI B 23 iy, AL
TR 2 A% 2 I HE AR N e i R R A e R 1 B BB AL .
EVENS b5 ORGP LR R A G A B AR 28 A e B E AN I T 55 3 R IR A AR
LVFATRE AL I BRI SE DL VB I — BURH YT AR 32 B2 LA BRI R 1, 1 i By B2
R b5 RN R, (B RAEBRIEOLT, HEERBUE R R Rom . M2 58
M BERA , LB IR NS AP RIS PTG IR RE 7, XA B B AL A 5 R 2 A T R
FEBRREARL TP I 5 NRERMRAE ST L3 e B, A2 RE IR T—
MAINE LA, MRMZEREFZ N (WIFRRZHN B ORI K P E . JATM
FERKENH OAE SR AIE IR LR 5 R BB, s 5 NSRRI R AR . i1
T FATHEER AN ZEABATS I BCR] CERARAT & NS IR AR H, 103X — B A B 5 3ATT 0
—IRE WL ELRE VIO, XA GG 1 — IR, AN N BENS 1A 6 210 e e ft e
MR RABREZEMN LK, KPR, EREE . et B 571
AR e AR EE . R AA I S B TR 2/, Wi BUakE AR ARA R S B
BB 1T R 2 4K

Yo 8% R 2 ) P SR Tl UM B O 52 2% o e ) TR i T e 2 N S SR A SR A g i
O T AL o BB TE 75 2 BEAR ISR T ) i AL, RN FEARAT R T FIVE B I e e T
T AEAE e 5 PPN B SR 2 ) LA 32 2 B o A0 R BATIEI BUAR Z KA — R
TETERESIVE SRR SR, A2k Be R R LB R BE T LA AR AT IR - %A =] K ME— )
i AE TR IBIERE B 55 R [ BRAS o TTTHRAT A S Xt HERRA (0 BRI R R bR A, 222 38cAY
BB 2~ F G RE ST . WERIRANTEE TR A =] (G BUARK 2 50 I JF MR BR,
EERMARMF . B ARAEA R AP AR s SRR 2257 B X B A B SR B R34 PRt B 2

(3411 See generally D. Benjamin Barros, Home as a Legal Concept, 46 SA&-T-A CLARA L. REv. 255 (2006).
B2 7E NRESEEIR R, AR A WX AR SR (K A R — MR R AR 1) . — Ry v Ak
FE X (normative individualism), B SEARIEJE A NBE R Hib S, AT ZgES A RME T
XA EE, BoAA R R R MANRER—A T . EARKEL T, XEWERERAMF G (W
AREEAEN L, REXAGRAFHVIHE . 55—FEREREL , BEEEASMN— I EHE
TEREE A BUR @R (Will Kymlicka) ESCHAE DRI 5R RIS /T —F 5%, 20 WILL
KYMLICKA, MULTICULTURAL CITI- ZENSHIP: A LIBERAL THEORY OF MINOR RIGHTS (1995). 5
SR T SOTERRHINE BRI A 20— et {F: G.W.E. HEGEL, ELEMENTS OF THE
PHILOSOPHY OF RIGHT (Allen W. Wood ed., H.B. Nisbet trans., Cambridge Univ. Press 1991) (1821). /R
Wi-Z2#) (Charles Taylor) 7EACHAZ AL 58 N AL SCAAL X B R T aXFh 7. 2L Charles Taylor, The
Politics of Recognition, in MULTICULTURALISM: EXAMINING THE POLITICS OF RECOG- NITION 25
(Amy Gutmann ed., 1994), TR SAREEHAL 1) — Mtk )8, 2 W—MHE{F: MEIR DAN-COHEN,
RIGHTS, PERSONS, AND ORGANIZATIONS: A LEGAL THEORY FOR BUREAUCRATIC SOCIETY
(1986).
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AWREEE, HEWRIRABA L. KL, T2 Hrd BUAR 2 w2 2 BRI R e
SRR A a5 HE T SRS S EE 22 M DR Bz A M) 2 A LU R AR Bl AS A2 T

FRAL AT FE I 5 IR FFAE U A B S S AE AR 22 SCH R S N R BRI L N AL T-55
Ho BIHALKAERTGHEL T, HEAXFAMG S M AMBHRBFIAEHILT, 5EXF M
A PR o AR B XA — R AT RN, RUARHE AL S5 HE, ARIFZE AT RER 2 TN ATk
Fo EHER R BARAE TIX AL

XA NMEBFAM 2 2 B [FIREORUE , IEWY 1 W7 BT A & HERR AR I 2 1, RV 4k
1TIX— BRI e S BUEHAR S T 72 AR B B, (A PERE) haEbEb AR
FELGFEAR I e R g H At DA 2 24T B A 52 3E R 1141 (Mirs. Murphy exception ) » 1343]
JUE IR A AR TR . SR8 M. EFE B B AR DR 26 [ 775 26 AR ) FR N AR
Bl ABANRIS S R ITIR T MU BASEIL DY BT A 0 S A28, I Holl 32 5B
JERAEH A — 55, WACVED RIS 7T DUREIZ — 5 b LU R HAIE E ST VR AOAE D B B4
fif o e 1 RIAERI OS], BIORG ML AR BRAA T IS5 AE A 2t . EIXFIEILT, BiR AR
BRI AE T — B R I Ao T IR S B i

FE 53 J X — T 5N B IBCRIE 7R 1 IE 1S 355 SIS I PAT X 28 3L 55 2 1) ) 22
P. ATLAHSRR, EIEFEARS, MOETE LUF, AR TR RS T B 2R,
BB VA AR PAT I TE A 55 AR B PR 19 o S R R SR R ST T AT TE AN ke
BARZ o DL BT AN, 2 N5 AT A LR 4 N SHeht 2 22 0 E B TE 4T
P o O B A AT AR LEAE I3 A HEAT ROR B R L 15 0 & RIS
AR AAT A AR AU RS AL 2, PRIt T 1 P8 B G I Al 7R 2 o L B AL A
SRS 2 AR T SR, B 0t RSO LERE B RAE (CA TS
HH R B A M LI iER 7 AR E

Hrﬂ

1
ik

BBIE.g., 42 U.S.C. §§ 3603(b)(2), 3604(a) (2006) (K& At P #I-G VU Bk /043 f5 N G B G i A (R 28 55 A< HE Rk
FERFRAE 55 SUBHAN 8 2 A1)
[344] See, e.g., 42 U.S.C. § 3607(b) (1) (K& 4 AME 5 ("housing for older persons") HEFRTERF A F5 S BAR AL
M2 4h).
13431 See Thomas Aquinas, SLM.%A THEOLOGICA, pt. II-1, Q. 96, art. 2 (Fathers of the English Dominican
Province trans., Benziger Bros. 1947) (c. 1265-73).
[3461 Id.; see also Eduardo M. Pefialver, Restoring the Right Constitution?, 116 YALE L.J. 732, 746 (2007).
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2y K SEH (Joseph Singer) —#F W IMIMiFEHi: “WA™ BT A 55 MATIHZ4HA L
55 o FRATAT LA IR3X 08 S 55 BIZ 2 A4, (HBCA AN RES ™ it 7KK 28 S35 AN NAZAFAE o 71347)
XS o SREW PHEAMUA AR TN B HEUSRA /MR, Bk NRZE R UL
SCFRF AR FRATRENS 1T B SCUF A IS IIAR X . DLl WA AN TR 3 o 55, SR, RE
FEMPEEE T — N EA IRt UESHEE, IEBEM B A TRRBE NI —HE, A
MRARGHATEE T ASCREDTH RN — 2 H.

[347] SINGER, supra note 6, at 18.
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B B AL TUMABMAERERL, AT FEEEAL OB OHAZ, LFEHT
WA AL R G RPN R 69 R BEIRS, B 5 K IEM F1EAMNARA 5 L4t
AP EARDRZBGGIKS  BEPHE L, Kb, HEAMEAFEHEARTLY
R VAR G RKFRI R, AAG M= AL IR R R B A, BAAL A — RAA]
B W89 FAE AR A GG IEAR LT 3t — F F R IR AR A BOR 5 I E AT i R 88

;IL?L\]J'S?., ‘ﬁ'?}\i] }j—lixhl/”u}éﬁ/ﬁ ;‘Zjﬁ'%ﬂﬂ (%'{?\ ﬁi/a-%?i/z\fk}%ﬁﬁ rE }Eio

X4 W/~ f£EEd: ad; Ak BEEREL RAEE

JE3CZ L Laura S. Underkuffler, On property: an essay, 100 Yale L. J. 127, 127-148 (1990). {E# 7] Isaak
Dore. Judith Miller. Carol Rose, LAK VAT BEREHTZUMATE0S: 36 B K- gy 2 be . i 2= b it
Be. FRRSESRE . 2 BB MR ER R FRIE R TR E 2T -SRRE%R . ALK EE¥
i EB% 5 Wi KSR 0, R I R St B WS 3. Fenli& Alon Harel, MhFEBIE T2 WU
;. LUK H. Jefferson Powell, fihifZ&n—Hhsh ¥ /A )E Ko

"5k fBEIRY) (Laura S. Underkuffler), Fhyi KEEFRE: futasl, Jbm k& B bRk b .
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“HF BB ARAR M P RIRAE S B I R AN R, FFATAIA R R 7

—Blackstone!!!

CEBMEAHR, WER—REZIR, LRALIREORR—— R R LA 1
PR, BRAEREM A RitABM @A RSHEIR, T2 BU > 6% R A&
Wb R —— RN P WA K B AR K L 4 LKA T

WA R BGARR A SR, WX RAMIARERITA &3P0 69 B 47,

FEHRIBRERENG N E. 7

Tolstoy!?!

5l

il'g

WX M TR K. AT NSRBI RN RS T SR
JEREERE PRI o BT — ML S R g T S, W AR 2 —MEE R R
FACVERIBE S B B MA SR B AR Z S P AT S B o A NI P B fRg 6%
BOAICIE ANy, IS TR TR SR AL 2 v B 2 3 R4 N E IR AN R R S . )

PR ? XS EENE, 1855 e NXERILAC. Felix Cohen & 538, fE(TH
P € SRR MR FE— NS WP SBUF . R, 52115 P A 5 55 R 20
BRI BRAIFEESE: X — 5 5, ATREER T 5 BRI R PTEER
W AT, "

FEASCH, WAEG R ENEBET T 5 TE IE R IESIERR T SRR HIGE, LK
Hofth 27T AR P CR (AW M o BRESK, BRermid BeXet < B L B BRI 7 R SRS,

112 W. BLACKSTONE, COMMENTARIES *2.

21 L. TOLSTOY, quoted in A. CARTER, THE PHILOSOPHICAL FOUNDATIONS OF PROPERTY RIGHTS 1 (1989).

B1 44, U.S. CONST. art. 1, § 10 (“No State shall . . . pass any . . . Law impairing the Obligation of Contracts.”); id.,
amend. V (“No person shall be ... deprived of ... property, without due process of law; nor shall private property be
taken for public use, without just compensation.”); id., amend. XIV, § 1 (“nor shall any State deprive any person of ...
property, without due process of law”).

(1 36 [ I [ 260 0 7= R 30 1 260 — B RIS 538 E . See McDonald, A New Introduction, in C.
BEARD, AN ECONOMIC INTERPRETATION OF THE CONSTITUTION OF THE UNITED STATES (1986).

B AN NI P= BRI AR G045 1 -1 Ut 20 J5 1 J -t ad U320 | el i AL, B ZE 20 4 30 ERUE
AR B IR AR NIE P B 58 T B B, LR ZIERA AR A R B HFE LR . See Grey, Do We
Have An Unwritten Constitution?, 27 STAN. L. REV. 703, 716-17 (1975); see, e.g., Funston, The Double Standard of
Constitutional Protection in the Era of the Welfare State, 90 POL. SCI. Q. 261 (1975); McCloskey, Economic Due
Process and the Supreme Court: An Exhumation and Reburial, 1962 SUP. CT. REV. 34.

() Cohen, Dialogue on Private Property, 9 RUTGERS L. REV. 357, 374 (1954).

[ Philbrick, Changing Conceptions of Property in Law, 86 U. PA. L. REV. 691, 694 (1938).
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SEMEMRHBEMTENLR. iP5k, AR E R E I 2 7 L35 7,
FIFERBETE MR A ANE S . LIRPIRSST) (FRIRZ SR #A2™) Z B ARG, £ T EA 1AL
FEMFRTMARN S WMB e £ H—y WP a] DEAE S 2 A s I e sib) s =,
PAARERIFORI — AL XA A B 3

AT TR 20T N B 3 U < 7 M A R SR (b Bl SIEBr b I 7 s vk
BRSO, TREZERAC W AEREIMEZ I IN G 2R R, BaRFE T A
FAALE MR, Bh. BEE SRR, Hhass: Riiad. ROoAahm. a2 ANaGthHEzA
i1, BUR A i B AR AN N A RERIHL 2 o JE TR — B8 SOMES I B & (R B AR BRI B i
PR SRR tr, BB T LIERAE A, P IR — AR ] DU DU TR 4R (1
BB M, eI R MR SRR Z RN AETK . XARGK AT (Ui A e e
MERISMEZ YD) SEbr ENE T izM& .

H IR (AR Z N EREBRAE™) RE IR — D WTHESE, 9™ S P s ik 2
PR AR OR BB I . B 1 fRsiA R 2 AT AR BRI 7 R AR RO ANE BT BRI S
B e 2 T LSRN ] (I 7 M, T S B b A A P B 98 02 RO MR e —— i A B i
FEAR KRR L ERE R . RNGRT AR, KB AR BRI AR sk S I =2 e 2k ROH 1
b, BIHFIEWBER I, W ARE 0 W SR E A%, RS IE R ok
Po IZMESLIRUIEHREDL:  — PORLIBLA“LEXS A W, AR AR 2R AR 32 U 2 A i FE R 3
KM, LA KA T SEAME I AR T, TSR T ERERIE

e, BN, FZBEEA AT B BAA NAENME. WP B ia mRr g &, ©
AR SN ATESIEFR PR R B TROAE, JITFRAHEEERE . HHEHE
2 WIZFEIII 7 R A T 77 2 R AN N ERAR TN LA DR 5 20 B IR — 4« i e A 5
MATE SLGAT AN NBUR 2 b B, SR E AR B AT E o A N5 e - R R k2 a] 5%
AMER. BRG] SEAGER —AA RN AREHES B B8 BRI AR B B2,
AR S AR R I RIK X B /5 2L

B Sof TaxMhERAR A, AR AT E R 22 AR K, Madison. Locke A& 3% [E SR S AEIX 75 THI R L H L
RIS AR A AR S B3R AR . See infra Section IIL. FEASCHY,  HoRE Sk R IR AR 2 42 B2 WL & (132
W5 RN, MARSEFR AR FER M T IXEARE,
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—  WEREHRERE

FEBURZEVE A H WP I 58 AR5 TUAB IE SR AE R AR Fr S ME SR AR B B T, K
7ROV .. XM BN NSBUFZ I EH R PR SR EA Kk
W& W7 EPISRRZ T, AR R P R as IAFAE, 2 — T I B B e it
P NS i o o R e 7 L B LY = o8 0 A = EoN A 4 = S o
A A2 D2IDL K HA g A2 31— R4 A PRI — S8 ik bl R (U7 R e A2 75 A7 A 114
AT AL AN — B OIRZ . Biltn: AR OBES 15 TR B R Al o 2D 2 — 7,
U R AU A 2025 T4 DS T MERRERANRE W 77 D61 54T O B0RE - 3 A 25 447K
DS No7, dn SRAe 3 <5 I n Z5T B2 s B0 A S BRI DT B L ) PRAR OV i 7
WEEAEOR RS IR R 453 N Y P i 2 [a) S0 Bkt [FIRE e St 2 e s B A — 2
BN, VFZSCRFBUF B 755 J1HIN, AEAENSCER A 1 85 2 KO 32 ORI 7 SR BBk SUE

OF g 4 LA —Fi 4@ g Rt B30 AR 7= 3R A TRl 7, RS SR — 4 e Pl 5 R 15 2 95
“AGW UK S = . 5140, Bruce Ackerman $2 %11 “Ordinary Observer.” B. ACKERMAN, PRIVATE PROPERTY AND
THE CONSTITUTION 97-103 (1977); see also Nollan v. California Coastal Comm’n, 483 U.S. 825, 831 (1987)
(upholding right to enjoyment of one’s land unencumbered by public access); Hodel v. Irving, 481 U.S. 704, 716
(1987) (upholding right to bequeath property to one’s heirs).

U1 ZESXFhEEAR ™, P BRI 7= O R 2 0 20 S5 R 5K N B B AR R B IE R, T T 3RAF KA. See,
e.g., Agins v. Tiburon, 447 U.S. 255, 262 (1980); Penn Cent. Transp. Co. v. New York City, 438 U.S. 104, 136 (1978)
(investment interests protected only to extent of reasonable return). “AUFIi5 R HH 1S 7E 1E 24 F2 > 2244 P A4 N A& X
BARI —FP AR . See, e.g., Board of Regents v. Roth, 408 U.S. 564, 577 (1972) (existence of federally protected
property interest depends on whether it was created by “existing rules or understandings that stem from an independent
source such as state law”).

U ZESXFPEEAR N, AJEETTRO AR, PR LR A SBONAR R, SRR N IE 4 F 7 263K R 0“7 See
Mathews v. Eldridge, 424 U.S. 319, 332 (1976); Goldberg v. Kelly, 397 U.S. 254, 262 (1970); Reich, The New
Property, 73 YALE L.J. 733 (1964).

U2 PESXPPEEAR N, A SRR —BUR E IR AL SR =LA, AR I 7= o 3 m] Rtk T —Fheff
Y e, FIRTE 9, BT AbbRdE, GIanThRertE S, FRTE 11.

[13] See, e.g., Radin, Property and Personhood, 34 STAN. L. REV. 957 (1982) (&-T- Wy 5 A A% L5546 ¢ [ H 35 B
13545 5P IR R £47);  Singer, The Reliance Interest in Property, 40 STAN. L. REV. 614 (1988) (5% &4
i, RPEER A QST RE AR &, PR AR BN T BB RS o

U] A5, LR AR 7 2 s BURFAT A T B 45 35 2 75 2 ARG O I 72 [ “4EWC . See, e.g., PruneYard
Shopping Center v. Robbins, 447 U.S. 74, 82—83 (1980); Penn Central, 438 U.S. at 122. #R1fj, 1RMERE HAEFTA N
T DABFGEEZ R ER R A EAXT A5, See id. at 143-50 (Rehnquist, J.,
dissenting) (AR HII 7 ) 2 A SR AR BIAG BRAEY,  BRAF 25 35 A7 75 B 7K NS TUBE O BURFAT A Hh 3R A3 A2
:F|%5); Rose, Comment: Property as Wealth, Property as Propriety, in COMPENSATORY JUSTICE: NOMOS
XXXIII 1-3 (J. Chapman & J. Coleman eds. 1990) (unpublished manuscript) (EURFAT A2 S RAEUL, B P T%t
ot 7= AR P 3 PA 5 PR B A

(151 Nollan v. California Coastal Comm’n, 483 U.S. 825, 831-32 (1989).

[16] Keystone Bituminous Coal Ass’n v. DeBenedictis, 480 U.S. 470, 498-99 (1987).

7] First English Evangelical Lutheran Church v. County of Los Angeles, 482 U.S. 304 (1987).

81 Hodel v. Irving, 481 U.S. 704 (1987).

(191 Penn Cent. Transp. Co. v. New York City, 438 U.S. 104, 128-38 (1978).

(201 See PruneYard Shopping Center v. Robbins, 447 U.S. 74 (1980).
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X ABLEIE AP PARR A 5K SOE S POV 2 R AR SOW R i NG A s o 22dsi |,
XFE T CARAE RV IR 48 57U 7= MRS B A TR 2k 2 o BBl s, I B 7=
WEA& 50 = B D2 T . 123

2 HER A A AN B AR — 8 A 5K R A T A A BE A% - Richard Epstein /£ Takings:
Private Property and the Power of Eminent Domain—45 71, $£H T —F0 P48, Aok 35
TS SEE I E Ty R AT, WP — MRS ERAN AR RS TR
AIANSZ BRI A b AT AL ARTBUFAT Jy, R BRG] IR B4 18 g se 7 BCH], 3t
FES TABIER MR I LA “AEle . A RAEUR BRI IE AT 4, WITE A WA,
WA ERBEN T IR AL A& AZ, JFHBASAAME . PURIEI —20 4, Frf BURF
P BN B2 GBS SO B AR A SR B B K At R ISR S 3D #SHE) A .
TR LEHUM RS R BE R SE b B b B M2 2, el T2 % iy o)

FAt PR 18 BEARXS Epstein D458 MR H IR F I A<l 7 BR AT BE Ao v RERE PRAS B2, (H
FHRPTBEH T AR e PO S B BRARIOI ™, BRGNS (AR A S BRI
A by FER B, Frank Michelman ¥ 51, 3¢ EEBE LH4HE S 1HE:

CFERAA]HER H AR EERBEP EEREH ROAAA D KK
EAIBZ R B MRS ARB N E AR FT RGBS AR, BACRY
AT BUE B R P A RARE RISy ——ERAN, LF N, FaSRZR

(211 ¢ Michelman, Property as a Constitutional Right, 38 WASH. & LEE L. REV. 1097 (1981) (= 3k% A 7= KUF)

BIZEVEME R LR 5 Michelman, Takings, 1987, 88 COLUM. L. REV. 1600 (1988) (i #t [ i 3= X"k

&, TS ETE AN AR S AT R Z W P2 AL Radin, The Liberal Conception of Property: Cross Currents in the

Jurisprudence of Takings, 88 COLUM. L. REV. 1667, 1676-78 (1988) (J<id: &t i br AEAE e b v I8 B 3 ik s vk

fRA T AT LS AL ALIERE ) [BA R WX Liberal Conception of Property] 5 Radin, [FIFME 13 (Eikit5 A

W EBARMIA P25 T T2 ”RY). Michelman 5 Radin i BB AR 2R AR R R BUBUG 54057 1 &

IS, DLRAZ AR B 927 >K . See Michelman, Property as a Constitutional Right, supra, at 1112-14;

Radin, Liberal Conception of Property, supra, at 1692-95.

[22] See, e. g., R. EPSTEIN, TAKINGS: PRIVATE PROPERTY AND THE POWER OF EMINENT DOMAIN (1985)
(7 SCRA 72 58 SCAEAEMSCSR AR T AN FH T A R 2 R A el 3o 2 7 i S SRAS 9 0 72

(23] Grey, The Disintegration of Property, in PROPERTY: NOMOS XXII 69, 74 (J. Pennock & J. Chapman eds. 1980).

(241 R. EPSTEIN, [A7{¥E 22.

23] [E R, 55 10-25,35-104, 112, 161-98 U1, X A REAHR K& 1S, Bl — Motk Srydond At ABURITE N

BRI, AR A P A2 o RIS 195 T,

0 [EHTESS 93-104 BU. Epstein KN, fBEISEIALAE 20 LM A SIER R [FRITESS 281 1L,
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FEIAER . AFFEEHERE, R &2 (meum) 5K Z 4 (teum)
Z B egA R, EMALEEELRIE. . AR ES,” BT
Jennifer Nedelsky W5i&, fEEEMAC, W™ BABRAIMBERESR: B EAR,
ARG RN SEA, FERREE. JLANEIS S dhae h G HREARFIRIOAL B o U7 2 b
HRIE”, EREIAPERERY, Er 2B E, 1 H SR BRI i BRI 45 3 . 1284
EHER
CERIEAKRET MG (Blei& L), mAE AR IARA RS &
BUR A 5, RLBUT I 22 TR T sk 1248 & B xS AR B AR
FF, AN ZHENAT A E: BRI vsAARF], AR

vs. AAAATR . ASA B AR Sy 3 Bl — ST IR 5 B 6 ATUR PR AP Z AT

EEMUERR @ BERFEASL T A, A5 A AR
AbEty,” B

Nedelsky 7L: “F 58I T BT Sk LI SR M M SR B
IS AR RE . (ST S LA B TERY, T TR L 5 A A A LT
fe. oo

SRR FE, DU LRI SRR, MOl Y by PR AT LU
PSRRI, THOLTALREZ AN, 3 ERIIERY — A E 400, 0 1A\ L4
o USRI R, 76T TR AN B LT R4, TSR UL F A AR
AHRUFR . WA AR (E BB ARG 0, = Reamim, R A
MR, BRI EOAT SR R R0 AT . SEFTIBRAL Sy, TR BRI % T 4R
PR, MR R FLUCI A PR, R0 B G I S T 4B

[27] Michelman, Takings, 1987, [FFT#: 21, 25 1626-27 7. Michelman $5 i, FE I =350 sebris /E T g
LHNRZIR, JIF BB 25T [FIAES 1627 5 n.138.

(28] Nedelsky, American Constitutionalism and the Paradox of Private Property, in CONSTITUTIONALISM AND
DEMOCRACY 241, 252 n.19 (J. Elster & R. Slagstad eds. 1988).

(291 Nedelsky, Reconceiving Autonomy: Sources, Thoughts and Possibilities, 1 YALE J. OF L. & FEMINISM 7, 17
(1989) (emphasis in original) (footnote omitted).

39 Nedelsky, [ERIVE 28, at 270 (footnote omitted). Cf. Grey, [FIRIIE 23, 45 73 W (18 LK EF SHIGHIE K
X MRS AR, RS KA RS, RIBr A A S A — 0.

BU Charles Reich X I 7= (¥R 2. W P FEAS NI sl i) Ja Bt — AN FESX AN, T 3 LR AE AN
WHERKEd. BT, e F0H QAT E M REET, JFRsBE. /TN, N, mE
K LAUAEFTF FAE HEAERERIER . Reich, [FIRTE 11, 55 771 0.
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IRERES SN, BAgia WOl DNBRF R WBOR], R B AR, AR A 2
AR D LT o R SR 7 R S WA IR T AN ) B 2, AR AR R A IR AR
FR2kak T, WP R AT BE RS S A ELah R AOAL 2 HARAR B 2 R B TEEORKR RS g s 1 B B
PERRAR S SE, L AUER B S AR (R AR EAESD  S5x it
A NFE SRS T e 4%

FE 1787 B ZE WA T, Hamilton &5 : “BUFH— K HAzg02 N NIRRT 51
;R4 "BYFisher Ames HiE: “—UIBUM KB KERST. ... bR RS "B8RIMT, JFEF X+
“I PR I, AR B S

CERFR3ENSCARD 5 10 WA S TR M Bua & & Atz —. fEREL, Madison i
R FEANE 2 R ot SR AN T G AU S AN FI SR, BIR AT REEIRAR A T
A RAEIIAE, TR NBOYZ RO H,  AATTAEZE R 7 R s v 3 sCR b oA 2 i 11465
I R Bt FoAt 2 R AIBCR - BRSO AN IERMA KA S B AR i . DO AR Y, IR R BRH I
ISR SR /NP S YRl E A & i )11 K N o W S 1 Dl D NS B = 0 il T/ NP 2
et — BB RERA R A . BT

BT IR AN SRR 12 VE B i B i el » BRIV BE T B 12 15 W] REAIBUIA 2235 TP ARER -
Madison (4582 : AFHE. BI—J50i, X2 T HARG RS AT RENE: FF A 8 TITF

W AR 2 B % PR RIS R AR B, A H A B AR T 8 36N 3K R ) A5 BB R A 57

B2 See [MIHITE 3. FEMEUCRFA T, A A M MER BER LA T A E TIRES: BIEhE A JL RS EBUR
FMESAT . KERIUAT B miE B i, PN AT R BRI . See, e.g., Keystone Bituminous Coal Ass™n v.
DeBenedictis, 480 U.S. 470, 491 n.21 (1987) (“The Takings Clause has never been read to require the States or the
courts to calculate whether a specific individual has suffered burdens ... in excess of the benefits received.”); Hawaii
Hous. Auth. v. Midkiff, 467 U.S. 229, 241 (1984) (“public use” requirement is coterminous with scope of putative
public purpose).

[33] See, e.g., Keystone Bituminous Coal Ass’n, 480 U.S. at 491-92 (W 7=£EBR/R SL55 N #AE AT & B8 F R 15
X #EIX & At E D; 1 R, VON JHERING, GEIST DES ROMISCHEN RECHTS AUF DEN VERSCHIEDENEN
STUFEN SEINER ENTWICKLUNG 7 (4th ed. 1878) (W= ApS7 T4 X FI 25410 ).

(3411 THE RECORDS OF THE FEDERAL CONVENTION OF 1787 302 (M. Farrand ed. 1911). JRUA [ %8 5 [FI#E
A5 TP {37 . See G. DIETZE, IN DEFENSE OF PROPERTY 32-33 & n.92 (1963).

(351 F. AMES, Dangerous Power of France. No. 111, in 2 WORKS OF FISHER AMES 309 (S. Ames ed. 1854).

136 THE FEDERALIST No. 10, at 78 (J. Madison) (C. Rossiter ed. 1961).

BT SR, 579 T

81 [ piE, 55 77-78 W

BT [ B, 55 80 TLs
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oL —J5 1, JRREE R ONIRAR: JRAREH A BTSN . B2 A BRI R, T
PEIZ R B WA BB . IR XM 2 NRE s H, 80T W74 id b A
B, MXPAN TP SO SR AR 33 48— PR AN AT SR BRERS . DRI, <X 2B fE g I AR
JRFIR 2 H AR, JRAR IR AN AT e K. 1)

X — DA AT AR 0 A W= e HE ) — PG T3 S b, 0 7= o5 A D B AR
MR, RARZ Madison FTOCO . WIE CBCHS3E A SCEE) 585 10 Favh, W= & SOt 3k
AITIE H FLME AL . Madison F%¢ T BN 155 AL RIS GG Az, FbAI 2 5 5 m
R o, A2 R EUR 0 AR BRI 2 o IR, AT T BATEIX B 18 B B B A AR 1
Madison X [ B3R, BERHAGIR R MR, W05 HAE T 0 7= 50 2 BURHR 3 2 R4 1)
FH, RO O AR W AR B H R 3

1792 4, Madison K& T —REN (W7=) MBE%E. EXREEET, M T 0r= LR
IFFLEARA A= e (K i oAb 2 S LAY 2 A it SO0 7= <fELARR @ P, X AMATE Bk
RN N FAMEREMMGR, FEHBR T ITA HAR A N CBIEE, fbRIT T Rz
oA 72 0 2

CERLBATEANEGEL L, [UEEE AT AR T WMEH FA
AN F Ay T XA S G AR AT LA AR AT

AAT—AEL L, AR L, B SR Lo db] R EAMAR N L E,

BlE—MEL L, AMETLALOHEE, PR >,

e L ZHAZ MR R IR GIRL 5R BT, WA RBENEG T =,

e a ey bahty, WAEEALAGY =,

e amz L5 ahEFE XL EF, WAFFOU .

B2, BEMBL—AAIT LM = FH AR, RAVE AT AL/ AR

Ol [ iy

M [F R, 5578 1.

2] fF RS FE2BL B UE, Madison S8 WP~ F545 & & e 15 B AR i i x5 a M= 2
e, TR AT BT G 10 fE B S 2 SR BRI REX AR A B . B R B R . > T
Madison, On the Right of Suffrage, in THE COMPLETE MADISON 37 (S. Padover ed. 1953).

[43] THE FEDERALIST No. 10, [RIR{7E 36, at 79.

[44] J. MADISON, Property, in 6 THE WRITINGS OF JAMES MADISON 101 (G. Hunt ed. 1906). ItAbfE 6K
T Blackstone Ff#ifff—Fh#ik. See W. BLACKSTONE, [@H{[{E 1, at *2.
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I M, )
Madison #3518

“CEBTOIR AN T AR AP XA = B QL35 E A AE EAH] T PTAK
MG =, CEIEZFELEBR L LR R AT~

...... BHTMEEXRBEORE, AT EHTALRAZERFNMIAES,
RPN EL L E LRGBS BALEEAFR, RE— AW = 2
Eo

...... RO & RAY F MM HAR P Bk TARMAEGIES BT, W R
SN A RIKEG T AR5 8 RA .

...... FEFAENL— AN R = HRATR S, E R T M &, R
AN IE B9 BURT

A EWBE, TAilid X BTamRd], S50 R Bw, FE—3o 0 Rtk
7169 8 wiE Al 5 ARk eg B B XA ) A R — AL & L B A
B A R LA R B~ 6 F B

...... o RE—BUF AL M E AT RAL R B &, 2PN L A& T REiM2
BEHNSM =, AN IBRLRTAAELEL, T8, ARSRA FOM =,

LT BRF T A A AR B AL

o R E A RLHARE E AL, RETAF L, AF R A BN E 8 BUR ® % B AR
HAVRE o8 A5 0 & = AL 5 AR o i = 7 146)

Madison Bl 28 BE A TR, SO T HomErE o At SRR 0 =40 B PRI [R5 SRR
BIREM L b, B LERE A REAREAR U LA S EAI R, HERREREEZ.
FEHF N BB, W= a8 RO H . RIEEE. AFHB, UGS IRE0E 71
e 7)o WK — mi b5 244 a7 B AR AU AR AN R

(451 J. MADISON, [AR{i 44, at 101 (emphasis in original).

MOl [ RTEE, 55 102-03 .

M7 fE Al 7, Madison f8H“OLEYLAEEREEE . 3. KB, 88, BE&. L[58 % . ” THE
FEDERALIST No. 37, at 227 (J. Madison) (C. Rossiter ed. 1961).
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HARFR Madison #b,  HAhSE E T B & AR AR AMBAERA SRS W 107 SO0, (H AR 2
RRAFAEE ) 2 R P B A, 50 A5 20 3 AR o USRI F B ) R 330 B AR, N IRAE
B SR A=, I AR A SRR T A R HAS R A dr Bk
AL AP EGEDT, BRIFL MR G G280 . ¥ Joseph Story Hil, WM™ AMUAFAE
TWr, AR T AT N . B

Alexander Hamilton W&, WP AMUATED A, thBFEER SR, JEHZ 5 A1
KRR o DU 2[R I AQ IR BOR U R S8 A TARARU ) S8 28, ik
KT BAVAT RIE SR 7= BAIX RS, 1EQ1 Bernard Bailyn AT 5, “4ERF H CTEY R 4 5 #h
FRFITR I P R 7T, IR R A A RITREER A S, 75

Madison BEZEH ZILAI) IR, DR B A AR 25 3 o a2 AR 2, IR ARRTR L
E A . S, Madison [(REZE S 1 — R J9UAT IO ELAE, SXRPER AR T LT FERERS 58 1) 3
B———FhSEE N HUALR A TR AL G, DY S RERE S8 RRTB S ARG S =8, B55hap
PAE-B L /7305 kB Btk ZE T, “property”Bi“propriety” 14 2 LM, K
TR 5 S8R L H DA A = 5% o SOI[IU 7= 1368 3 4 SRR Dy B4 & T NI AR, 1 R 73X e AR

[48] See, e.g., P. EIDELBERG, THE PHILOSOPHY OF THE AMERICAN CONSTITUTION 257 (1968) (#£% [k}
A, WrewsE TR T E SNV, SOEEAESH6E. BOFS55); F. MCDONALD, NOVUS ORDO
SECLORUM: THE INTELLECTUAL ORIGINS OF THE CONSTITUTION 13 (1985) (W= &<k ], Bhe5
NEHEMN e H5EFRZAMMEHA); J. REID, THE CONCEPT OF LIBERTY IN THE AGE OF THE
AMERICAN REVOLUTION 24-25, 72 (1988); Levy, Property as a Human Right, 5 CONST. COMMENTARY 169,
174-77 (1988) (18 LA PRS0 & JE AR 5 HoA B HD o

(4] Declaration of the House of Representatives of the English Colony of Connecticut (May, 1774), reprinted in 14
PUBLIC RECORDS OF THE COLONY OF CONNECTICUT 34748 (1887).

(391 Story, Natural Law, quoted in J. MCCLELLAN, JOSEPH STORY AND THE AMERICAN CONSTITUTION 321
(1971) (emphasis in original).

(511p EIDELBERG, FVEHS 48 4%, #5 123 Ui, Eidelberg f&Hi, John Marshall 7 Marbury v. Madison, 5
U.S. (1 Cranch) 137 (1803) —ZH IR TiX—M i, P. EIDELBERG, LiEZ 48 2%, # 123 7 n.18.
1321 [Moses Mather], America s Appeal to the Impartial World ... 48 (Hartford, 1775), quoted in B. BAILYN, THE
IDEOLOGICAL ORIGINS OF THE AMERICAN REVOLUTION 233 (1967) (brackets and ellipsis in B. Bailyn).
53T B. BAILYN, biES 52 4%, #5 233 §i; 2. J. REID, CONSTITUTIONAL HISTORY OF THE
AMERICAN REVOLUTION: THE AUTHORITY OF RIGHTS 97-98 (1986) ({EMh ik 4+ ¥, AN AR5
VoA FEAR) 2 A BRI X 43 <N ABURI R =80 ; G. WOOD, THE CREATION OF THE AMERICAN
REPUBLIC, 17761787 219 (1969) (“+ )\ (M3 W% £ S ... IR AR 1R X 4y o 7= 3] 5E
NAMFEDR S, TR T NBOARE R AL . . 7 B e FAS AR, T 5 2 ASA] 43 1 — 51
Mo ) s

141 See, e.g., B. BAILYN, %8 52 %, % 34-54 U1; F.MCDONALD, L% 48 %, % 77-78 Ti.

1551 J.G.A. POCOCK, THE MACHIAVELLIAN MOMENT 507 (1975) Cistit 18 MM IR A I LB, B
CNMEBEET I, Wil AR A LLIEE, EAKZIEMEN) ; Minogue, The Concept of Property and
Its Contemporary Significance, in PROPERTY: NOMOS XXII, Fix%5 23 %, % 3 T,

1561 See P. LARKIN, PROPERTY IN THE 18TH CENTURY 5253 (1930); Macpherson, The Meaning of Property, in
PROPERTY: MAINSTREAM AND CRITICAL POSITIONS 7 (1978); 3 i. R. OVERTON, AN ARROW DIRECTED
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IR EFAAAERE ZH AR B0 1644 FAETE AT /M-I ERR: « B AT
AV =6 2R r #, R EAIN A dr . B 570, [JESCUIHA R 2 AR e A T
AEMESEUEE. "B

RERS SR TP IML L, (£ John Locke A BLAS 2 1 HIE M4 /1M i& . Locke 1 /8 A
56 [ T [ 25 A0S [H VL 2 LA J ™ A 1 IR AR . PO T 1690 SRR (BURRPIRRY, Bkl E
BUH) 1] 38, FFif 3L RE WA HLBUR & 85 T B AT AU S AR A7 £E - X Locke 1M 5 »
NHIEAT B B SEAIEE F8 AR I A0y, WP B NRIATE: < BRI LR — DIk
SRR A NI 1, (HEE NAE B B 2 PR — R 00 NI 5 5 B B SR A IE,
R BB, E "2 o NLocke MM MAEMR T NFIAME, I EATT GG EAMUE TR
JR BRI AN A A, MR N A B 5 k7. I hocke K E SO RAEARNFAIE......
AR . SRR EfRH, “Locke WA dr. H B 57 L HAR, Kol =Ry —Fhid
fEasla), FEH PR B S S A IERIR e

FEIXF g SRR T, W AR R T E M. B E N H B I E X S KA
Ky EW SRS EABMARE P S RSB B S NRMER R VINE, ADIE
S S IE AR A E . BRI, WRLEMN: EEWE, AN, AT TR LU
WEIE AR, TR R 4 A A FIRE 2 2. 16°)

AGAINST ALL TYRANTS AND TYRANNY... (1646), cited in P. LARKIN, EVFE% 44 4%, % n.2; W.PRYNNE, A

SUMMARY COLLECTION OF THE PRINCIPAL FUNDAMENTAL RIGHTS... (1656), discussed in P. LARKIN, Ly 44 4%,

53 W n.l,

[37] C. CZAKOWSKI, THE THEORY OF PRIVATE PROPERTY IN JOHN LOCKE’S POLITICAL PHILOSOPHY 23 1.62 (1941).

(81 England’s Monarch or a Conviction and Refutation by the Common Law of Those False Principles of

Albericus...etc. (London, 1644) (anonymous), quoted in P. LARKIN, FJE%H 56 %%, % 52 .

1391 See B. BAILYN, FyE45 52 %, %5 26-30 Wi: T.PANGLE, THE SPIRIT OF MODERN REPUBLICANISM 2224,

126 (1988); Whelan, Property as Artifice: Hume and Blackstone, in PROPERTY: NOMOS XXII, ‘iE% 23

%, 55126 T,

(0] J, LOCKE, Second Treatise of Government § 27, in TWO TREATISES OF GOVERNMENT (P. Laslett rev. ed.

1988) (3d ed. 1698) (emphasis in original).

o1 [FF[y% §44. 20 F. MCDONALD, LyE%5 48 %, 5 10-11 W (i€ Locke fff “property” —id#

AR TN ANRPECEHTNARD .

(6213 LOCKE, %5 60 %, 5 §§ 123-124 Ti. Hobbes M= IEMIBR T W7~ LAI VZ I8 3o ATl ss 3

B FT: “EBANE AEBOTHE N, A AR mEm e e T 5 S AT HMBLeF 25 . AT DR EUE

470y, MAZHAR R RKF: ZR AR R "X e T N, B meum and

tuum, VIR B CHIE 5B IW, MRk T IRYERISEEAE. ... T. HOBBES, LEVIATHAN Ch. 18 at 113

(Oakeshott ed. 1946). See L. BECKER, PROPERTY RIGHTS—PHILOSOPHIC FOUNDATIONS 120 n.11 (1977)
(“property” i # Blackstone. Hobbes 5 Locke FIRIEAR—NANFTA AHERBFD.

(6317 LOCKE, LiE# 60 %, % §193 Ti.

(641 A, REEVE, PROPERTY 14243 (1986).

(651 ] MADISON, 755 44 %, %5 101 UL,
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R XA, XM Me S KR2HHNER R AR 2L, T E bR i
NITZ I NRIZEAIS a0 . SR BRAS N 7=, i ) 7 AR W 2 A S SR B
W=, e T RIEEB. ROBAH. AlEHfEss. ARG RE A A, CORZ 1 AL
AL HH BRESFR RPN B, SO T WM BRI . e BRI AE T 51K
IR B AR NI SEPR B RAL LR 2R, TAE T A2 AR S BUTBU ) Z 8] e A% K e Dh g«
[67)

SRT, BRI, FEAS DL IR EE A I I 7 W 2 5 N 2 AR 2 18] 2% B AN
FIERAR . |2 VGRS BN, Sk S B A ABUR]—#F, W] RERIREZERAEXT DR 74K
INFTRESUDURE — M IEH . AN N E B8 B2, HEAE BN SR LA
RS2 2 Behh, FRE BRI A—-aE e R e——2 XX — B AR B A AT
BX?

R SR B AR — P T RO RO BEG, A b T L2 A A A0 SR IR T SR A4 1) 5
SE PR o BRI AT LA S E i 2 N 5 ZEES AR s (), 112 75 2N s A o BT 2
G (B TE B, DL T RENSIE ] A AR I SCS5 (R A B o TOSVSURI R« L 24 4 B onf i 1 i 24k
SRR, B HAFAE L AR T 2R NSRS 12 AU N REAEZ ST
T (EE HAB SR AT AR IRD A2 AR R AR AR E S5 B I, oA A 1 — U] DO T4
HMPIATRESR, ABBCRIESRA B 2, i HHAR NS FURNZAR], A SEAEAL e ——
LB, 2R A N 28 IR R —— b SRR SRR R ) UNZR A %42 T B0 7 L R BUR i 4%
PARRASUR s 518 3 HL H R AR B ZER, PPME BB — il PISRE AR T 7R M,

(661 Cf. Macpherson, iE55 56 4%, 5 2 U CEMM= e SCA—HECR]. U5 BUAE S5, R, BE
W SE MV P e X, HRADAE AERCE B, 10 E BE A A RERIZ NI = BEERE .

671 Cf. J.G.A. POCOCK, Lyt 55 %4, 5 463 W (18 MM MR “FiAIFERMNANEE. il
),

81 A. CARTER, FVESE 2 4%, 9 139 W CMP=RA..... 38 RS R G i e 12 A R3] R 2
T FRIESME. ) (footnote omitted) o

1891 Well-being # 52 SCAAM AR SRR NRIB4ERE . BRMIE SR 54T3), WREERIEME A D EE B
& H#%5. ”H.L.A. HART, ESSAYS IN JURISPRUDENCE AND PHILOSOPHY 189 (1983).

[797 See J. WALDRON, THE RIGHT TO PRIVATE PROPERTY 86 (1988).

U1 BRI A7 AR R — AN AR T ABCRI P ARG B, #R RN E 2 X 3 A N 2 103 .
T.H. GREEN, LECTURES ON THE PRINCIPLES OF POLITICAL OBLIGATION 216 (1921).

[72) Madison (iR, TSI 7= 55 — A AT B T B A AR =G BRI —1. ” J. MADISON, k%
B 44 2%, 101 T XWRWE RN NSEEST RS E .

U731 33 b 24 SROAT DA B A A 32240 5 SO S IR A AR e 4 ) 3 1 132 At N IO BUR 4 AT Sl AT o “dn S —T50
FHRMNE RSB ANRATRFZEN. ... MAEERAAIEM. 1. KANT, On the Relationship of Theory to
Practice in Political Right, in KANT’S POLITICAL WRITINGS 79 (H. Reiss ed. 1970).
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XA CUBR L T ORI 7 5 5 2 R A o FEIX — I P M TR HIBUR], KRBT AP H—,
RPN SZMNT, T REEDN N B £ 5 2 BN ——SE BB RS 12T E H17s
H=, RORBEE P IBCR . U958 —RBRRAR AT P BE & 0 — & 70, U2 0 B AR
Beles T 2R —SRBUAINELE A A2 ) T oAb BB R, I HRRE SR Bk
HERAA I .

I IR AU AR R IR R EER,  VOIZRE BAR AMUBCE S AAE A NI BUR )
o BRI T BA R, IS BE SRR AR AT 85 SEBL R R R Bl e . IR 2 ORI 10
N NBCRIFENAS K FE L B2 A, S AGK AU (1 SE LA SRR T 4R 2 34888, 7541, Madison
WAL, W A BORBUR L AGH BRAREE LS S  B Hi2 B 705 B B # BN <PR 1 #
52, USHE SR MRS, RSB ABCRIATAE, ZRG BB SRR AE I i
PHE T AT EER A (. PEAOR NN N A B SR MR, ER-ANERME,
R MNRA L, I A SR S IR A R SR AR rh R

AR, FEREIAC, W REEDSCE S S PIRL,  fEs= W6 %R 15 D
T ARMEFIWTRS E RS T AR R RS e AR 2 ES CHEE, 51k T A
AER IR G R PRIV IR S AR AR AR, T SRR, SR E R g a L ?
AT IRABE , LR AR AL 4 I I R B 2

[74 See 1. BERLIN, Two Concepts of Liberty, in FOUR ESSAYS ON LIBERTY 118 (1969) (X 4> 5 15 W
ZEDR

US| el A2 B w ) — ﬂ]ﬁﬁ)ﬁ WA P& LG 5, e RS R TR ) T A AN A 454 .
See Grey, [VEZE 23 %, 28 69 TU CIEM =5 FraAUBCRIFA FIAL g BAR RS 86D « FTA BUAiR
X A5 E | U\&Xﬂn@)\?u HIAF . See I. PENNOCK, Thoughts on the Right to Private Property,
in PROPERTY: NOMOS XXII, X% 23 %, % 172 Ui; Philbrick, FVEZ 7 %, 28 702 Ui,
[m&wGWFHﬂmLRMH%OWHOFMGHN66mn53@Kmmm1%@(Lﬁwﬁﬁﬂ%ﬁﬁ,¢
N SRAG R FL A FF) i ST PR R RRAE X SRR ARG AR T [ E B AR DL [ R RN B IR AR IR . I ey
MER[FHINSIENE R, [(HIFEZRENER. [ ]Lfﬁﬁﬁ{éﬁ [HE# ) 50 Minogue, LiESE 55 4%,
% 11-12 51 (proprius *iﬁﬁﬁj‘ﬁj:njj H 75 Overstreet, The Changing Conception of Property, 25
INT’L J. OF ETHICS 165 (1915) g rF=1E 9 AMSHIZE); Radin, F3EHS 13 4%, 3 958, 961-78 W (i
i Locke &5 Hegel MIBLIRSEUIMATR R 145 FEIAR RN B RMZ ).

U7V Rk, 234 B 45 B ITE S BRI AT LABE R AR B BRI . AU A gt 2 foy (R oh: EAHOE
BREN", ERAREAGTINLE, L)&{”ﬁﬁ‘y“ﬁc%ﬁﬁwﬁﬁiuﬁﬁﬁam i Ask B e E AL & B
FEHEE FMNEDEIT RN S AMEAEIEZEER . J. WALDRON, RiEH 70 %%, 5 298-302. 313
.
(781 . MADISON, L% 44 4, % 102-03 Wi,

79V 20 FVESS 36-53 %&; AW J.LOCKE, LJE%5 60 4%, % §§31, 135,138 i (B SUBAER property —
i) ; F. MCDONALD, LiE#E 48 4%, %5 4. 10 W0 (35t @ E < P e 2 mA)
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AN, BREETPMMESASIMER, USSR IME. Zaiems 17
EANNGEREZIR5K T BARDT LB R i AR = 2 AR AR £ LS DAL SO R, HIX
v ER R I AN TG B AR 52 I 7 o] P B 7 U 2 R oy 2 2 IR )3k g o R LE 2R
ZERTERARNBE Y T — AT K. BRI P S iR I RSN B BRI, e
ST AFIZE B RgHAL . BUFEREE AR, TAE BRSNS N LS5 LLLABUR 0 [H A W0 74k 2
82, 58 FEE K S E SO s RN SRR R B R T 5e g BER
BRI YA NBUM B A Wi B B —— s b, XSS RONI A IR E AL Hot % Wik 7 (4
JE R BIREFE XA AR RGP R EELE A T, DA 2% & 5 IR DR A R TR e 5
B NTZHEE R 1R 7 5 206 M B8 I AR A 5 2] o 185)

Blt, RAEEYREAAR SR M BRI NFIZS IR IR, H R NS R
A AR AR, ERFE A e R AR T M- e & . Ziaiiesmid, A
P SEVEBRERAE , W EAN AR SBUSBU Z RSP A E . RS, thhsditsss
NN ETEE R L.

= B7

O] ZE A 7= Hh AR AR A 1, FER DR FEE BT M & BUR AN EHBUAME. See Katz, Thomas
Jefferson and the Right to Property in Revolutionary America, 19 J. L. & ECON. 467, 468-69 (1976) (Locke
KRA M BT BT A, DR RS, BBUFREMASCENA W28 .
TR TS NEE SRS —TEV TN A S EHBEREE, 55— THXOGNNTHFHTY E
FOrEC. W= CRFEYIBI =) X M R BB N SBURISL R YERF D ANTT 2, 04 50 7= el e 6% 4
TE A HE DURRE . )\ 3R S a5 A T 77 1) 22 A PR T AR T A S R AU X — IR AE . ORBE B B IR
FEW ALY, fiRM % 4. J.REID, S8 48 %, & 5. 70-73 Tl. SR IFAAd KA O el R, iR
“WIBEA ... TN NSRS T BUF TSR E B, FREE S T, BAgRordif: F ANZH A
B2 e H H B,
B mVEBEEAE NS 1E AR 5 4k B B b BT FR LB R B I 72 5 SONAIR TR S AS N A4
BY), AEIEAREUE LA RS2 Ak, MR Z,
B2 76 17, 18 &2 fl, Lbth A5 SIREAMOE: WP AR TSI Tk, LLRAHBLIRUR] S U455 See
Philbrick, 25 7 %%, % 707-10 G0 CRH@WA 732 T AT L5 ROEF R, BIFAIENSS) ; Rose,
Public Property, Old and New, 79 NW. U.L. REV. 216, 219-21 (1984); Rose, LyE% 14 %k (manuscript at 17—
21,25-26); 53 W F.MCDONALD, LVEH 48 %%, 25 10-13 U0 (J5 s BB ALt 5 E KR £ F
BRI #RES XSS &) .
3 See, e.g., J. MADISON, L5 42 %, 3 37 U0 (U= REEAEEAN R, @I fRIL R I = R
JihrEAk”) 5 5 W Rose, The Ancient Constitution vs. the Federalist Empire: Anti-Federalism from the
Attack on ‘Monarchism’ to Modern Localism, 84 NW. U. L. REV. 74, 87-88 (1990) (i IHHIE H% 5N
77 o) FEE P o 5] 2 I MR 7 R R AR
84 See, e.g., THE FEDERALIST No. 10, LiE%5 36 %%; P.LARKIN, LVE%E 56 4%, %5 12. 20. 145-64 7
PR W e 36 BT [ 3 i %3 A7 76D 5 J.LOCKE, [yESE 60 %, 25 §§91,94,95,138 Ti.
851 Cf. Grey, The Malthusian Constitution, 41 U. MIAMI L. REV. 21, 42-46 (1986) CHUMFIRA &1 A LA
RSFR N, B3 H BE TR DA =B
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FOH R ISR G B, X BA TR S AL BV B BT iR Im e . i, SR SR E AR I
VA RE B AE LIS 2 AR5 15 AR P 2k S v i S ) SO SE R il e i i B AE IR 2 25 3T
AT HIBE, —ERAmEXT AR TR, B P ey B pn] 20 5 e BRI A 2R o, BL
PEEIFERA A NI E UK ARG P B E—— 1R 2 DLl B, BB A, (7]
2 AR B AR SRR IR — A S ARYE R AR B H AR T A AR, DO IR X R iR SRR 2
RIVERS, R T LR BRASS 7 B AR . 2800 AR S B X 8 iR RIEAR S A, thes
HFR AN AT e S A 2259, TIAER R B AN E B, Jf kR i BRIt

R EEBER I XX BARIIE ], RECT LR AR W R B B
oE IR, TR A B JI AR, DOERI 42 B REIEIR . KA RGE, A
5 ERARR 2 (B R0 SR P T A ARAT AL, MORAEAARE . OB AN P (R A Thie, DA ERAE
FEFREA NBCR P 55 v B R B R R, BERS A R S B )i B HE oK

Calabresi 5 Melamed 7£ (W7 HUU . STAERIN S AR S5 KB K —F A 000 fr
SEIAESE, JBos 1 AN 7 e A P AT A2 P [ AT (1 T, 4 HH 25 AR Qi e R I 2
R AEMATTRI B, i SARBGEFT AR T 70 =38 2P NGRS . 3253
ERGRIR . LA RIES . OS2 P R AUR], R R N R TS ks
I, AR DAY, TR A A2 5 I Ao PRS2 STE LU R AORCA], - AT AFE 73
— 7 S B E R E B R I AR BRI, BT MR R NFE RIS L THERIRE. B
ATES BRI A G A . P4

86 Z2 00 FyESE 9 %.

B 20 FES 10 %

(881 L fih A2 T RE AR “BURIBRBR A", < NARER A" LA I R s AR B 42 S 0L EVESS 11413 4.
891 penn Central —ZBIT A, i, ZHENE DL FIHEHHMT TN SEEF 5 1P .
Penn Cent. Transp. Co. v. New York City, 438 U.S. 104, 123-28 (1978). SR, B¢ b5k 7= B 46 ok 8 i A
FMEAR PR ER EANTME: R P R AT R LA XS, 3 Mk DB AR g o] 278 SR AR 26 R P
Brennan KiAE SR IRIE, BIEREE W = BOR RIBURAT R 58, B4R i A o B2t v g i s 28 v i X
R IR R AE . FIRTESE 130-35 Tl. XA T — AN FEIBURFAT AR B0 e BOR T T
WRFIMMER . S0 L5 14 % WERF= BRI QLB @ 5 B BEAR AR B0l 00 BLZ4axt, sl EiE AR AT
AR] 24T AR AS K AR o

901 85 HARV. L. REV. 1089 (1972).

O [ FESE 1092 T,

B2 &R,

O3] [ARiE

B4 [ RTESS 1092-93 T,

100



w7

KRR BT, WEas T AR BR AR W 7= (B 1 —— B 7 & —Fh 2 W 5 5 I 2874
F AR I OR4P S N B U —— 3% T R etk RN . Frig AR oK, 0= [ P
NI N 311 <0 FE1 T R D0 7 s s e WIUR 75 <o Y I TSP = RV R R e
SR, T SZ2 ST ER I FIBCR], ARSI A A AT iE S EBCH], WIFFARanth. fEiX L1
Forb, BATEE) T — LR R AR = i, B SEPR b AT RS2 GBI SR AR, 5L
HAub s a2 TN Gad b NS AT LS ), B3]

BRI R H AR AR R 2 B (R 5, el 1 AESCAR T TR SR RE R R S AR 1 o RS
FA AL, BRI I ORI AR B TR IR AP R EARAE AT B IE ST A, RN
BIATAE T R RRRE P A R IR N ESURIOTE &, il 2 e HER A
Ak

S TR R0 7= BUR BT A 1) o R, S A E A B0 A S B SR AE S T A e 2
e RS EARE AT EIESIE TR AR AR 0] DLPHAl A2 o POV A IXMeROsT Al REVE T
FEe RS O AE, (B DRSS ERERE, RRARE OPEMEIGRRNE 5 2 Y
T A5 RN NI B R BATARY o T 1 4 X W T 7 A (R 28R, AT DAZE SAT AL 452
TGRS A e AT ok dn FRAME S R TAE, IR ATE SR (BURA 45 1 A0
FURAH IR 7= (R 4 B . BIAEAEN P A s g T ] 23 5038 7 (e BEA A& B 145 ) 1,
X — R IR B, P8

A RRTEIR B SC R PR TARAME AR o dn Ui 7= ML 1 IR (1) 2 S N S Bk 2 (a1
577, MARXK IR R R, IBALETIFILEN AT 5 AE LN OR3P I Ffr [ 1 [ R A
FA1E T o H Calabresi 5 Melamed (75 5 KL, WA BORIE KBS LU N B 2640 (4 G

(5] See Coleman & Kraus, Rethinking the Theory of Legal Rights, 95 YALE L.J. 1335 (1986) (ii¢#ig EA—
B TR PR BB S I B VR B HIED

6] See, e.g., Mandelker, Land Use Takings: The Compensation Issue, 8 HASTINGS CONST. L.Q. 491, 491-92
&n.2 (1981). —Lifil~ha] G IR RIS AEU I 24 . See, e.g., First English Evangelical Lutheran Church
v. County of Los Angeles, 482 U.S. 304 (1987) (MRZEMp, mFAURIN CIRE S U007 1], HRAH: i) 8
ANEAFAE, AT O AP R A ARG .

7] See Calabresi & Melamed, FyE%5 90 %%, %5 112427 W (FEJHIFHHIEE 51, 20 b =00 pE &%
BRTHERMMIMIFTE K)o Calabresi Ml Melamed 18, 2 IEREE Y E—I5 R AP 2 T 8 SHERIN
PRI PR AT BEVE . RIRTVESS 1116-17 5. 4R 53— A3 QR4 SO RR I ORI N 4% 4
B HY), TR R Rl S AT AME T A (B A @ AT AME T RIZR ), X PSR S50 NG
HANAZ . IXFP A GE L [B18ERE 52T R E F T B AL I =R, 1E 2 S i B e e AR A B i 2 AN 25
F18) T A

D8] 3 Bt A 2% FE 0 7 A M2 1) W FRLE OO A LT E M R RN o See, e.g., Hadacheck v. Sebastian, 239 U.S.
394 (1915).

101



w7

FRLEXS DD, AL TN R ARG IRX LEAANTE R, FEA IR 7 (I FE AN & o AR
EORI, B SUEM GRS W BUR], AR RS T AREERDEI,  AIE SRR )&
PR B S b ok 1 SR R k. B

KRGS, BT ERAE ARG P (80 ORI S5 AE LSO I M FE e 26 FGE 5 P XS
EEART 2 PR AN ) Ak 222 1) [ A 18 i Al 11000 S TS B ATS AR W 77 P AL S 2 TR 45 11
TG E BRG], PSRN X AN [ E SOMTCIE R AR S, AR 7 B Bl 2
ARRY), WA BB IR X .

VA AN, BARGEE ARSI T REAT 2 A%, (HES H, BN SEMAA
Ao FARAKE LIS, AR — A R P25 H 858 (AR A, BIDA
St — 8. IR NS i s, BARXTHNGESED, GhtbhaiE
K. MEMRZ oA, ER—8E, B SFES, EBROAEFLE.,

SR, AREA NSRBI S NN SRR KK 7. HA]
XGRS CBREARININGK 1) B A g N, AN RREE JATI R 208 1 FARA W]
RIGEIFA LS ORI I B, REBOX — x2S N SRR
KA1, IR BRI EAT B 2 H AL, AT FRATTICTE B8 2 58 Fr 7 SR ) PR A
Rl AP S b AR AL X 2 i R —— iRt R B it . AU AR T, X A R
LA AR B R EE AL R B

R AR IV 7 2 AN PR G 9 S N S SRR RIRR (KT, ok T — DNMR& I R
PR EBRAR S 15 2 FE AR 388 A AN B UL & —— BRI NBURIAE I 77 Yl T 52 B ORY, 247 AE
THREER L h—Z AR BeF 2, B AR5 SRR AR 25 HF 21
ME, SHNNEEREZEFER MBS — 38, B2 B R NAEER?

91 Cf, Coleman and Kraus, EJE%5 95 4%, %5 1345-46 T (BRI R 2 AR iC B S 0055, T8 €N 25

ANERORY G ERI B E B X SRR B A B SR — et A o pr e i 2o, BRE TS s
P AEE S 2158 ) (footnote omitted) (JEXHEHE), fEAREEL T, W= ME L (RI4xT #5427 Fw R

AN B RS HI A EYD B — RO IR SN e ), @ iR e, JEENTE
TP MEEA 5 . Coleman F1 Kraus ¥ il 15 i B8 RIS ACRI M BT TR 19 8% e MR S etk 2 [a)
MK SR AMET WS, 2N T W =&

(100) 22 i, |94 21-23 4k AR IE S,

0O 7¢ 18 e Rz a, MMITH AN ARG 5 L2 FIRE S22 —5. See G. WOOD, L% 53 4%,

219 B, & 18 AR, “EE ANEAREHSPEEN AR S A ENR . > FEE.

102



w7

HilN, BREDH ATV S B S0 E. REAANREFG 12K IH R
FAL R AMERE D T8 o DS AR 0 7 ) B —— RIS e Y 32 9 A SR BF R TR g 1 —
W A AT 2R 2 AXFE IS S A WPl A2 ORI X 20 N B SR AR AR P o DO
Tk, RTDANRIRREN . AL REGEFENHIERB, 23] 7 HEPE. DS ATGE 74
ANBOM R R 5 DOSH AT N A Jge —Fiop AR, /S N B R 0 (B4 DAAE SR AR A5 1
TR o DOTBTAT IX 855 7780 S e th AR B I AN Al R IUAN 0T 7R R BLA 14 SE
Ao X0 B FA IR FATART Locke KT EZE K. IERIX— BB, FATHFREIAE— R
(7= E S eSS NP YAl S

WA=, BRI 3R A 3 AN X S BARR I . U P ISR A ) B RE TR 4
— T MA SRR ISR 22— U N SRR AR L O R AL, UOSIR L,
WM, BARRORILE XMBSHERE . 270G HHARARNMERLE S A SRR IE S
KEASBREANTE; Ealill, NNAIZ SRR LR RSN S R AIEEN
A NBUH 5 SCRATAE R b B2 26 A, £33 5 R AR IB A BRATH B B SE A 5 ABURZ 8] 55 4%
REWEIEMNMEA . PAAESEEAEFRISRALH T —2,

102 See, e.g., Grey, [VEEE 23 4, 55 69-74 UL GRIEBUR =& HI 55 T H RAETE I Hi ),
Nedelsky, 758 28 2%, &% 251 00 CURM= AW, TR 2 — 2RI 73 AL S5 AU R4 20 s VA AL
. TBACEEARRRIE NS AR, WA R E A RAENE A IR A AR S BURAL 7. 7).

U031 o P CRIARRA N2 RGBS ME S B AEIL A AR A5 I 0S8 F75E, 7 Nedelsky &K
KR—MIEIR. Nedelsky, FiFZE 28 4%, 25 241 T, SEBp b, ERFARX—FIEME L SEEEIEND)
Bl HE3) 7T Z RN ANBCRIANI P BE & %5 7. [T SE 255 . Donahue, The Future of the
Concept of Property Predicted from Its Past,in PROPERTY: NOMOS XXII, L33 23 %, % 53 T,

104 Radin Ky, (RIS N2 I AE T AR b N E S ——— PR B i, BIAS N L FROR S A 5
W5E S 2 K JEMIEL R . Radin, Liberal Conception of Property, FiEHH 21 %, 5 1688 T, REFIX—
PRAE T RPN NG SRR 5K T (B Ak, (EL A R 1) B A T AR IR R T R X AL G e ) (A
N PRI AN . 2 IR 1695 0L,

[105] See, e.g., A. MACINTYRE, AFTER VIRTUE: A STUDY IN MORAL THEORY (1981); M. SANDEL,
LIBERALISM AND THE LIMITS OF JUSTICE (1982).

[106] See, e.g., E. PASHUKANIS, The General Theory of Law and Marxism, in PASHUKANIS: SELECTED
WRITINGS ON MARXISM AND LAW (1980) (AN ABFIMAD 5 of. T.H. GREEN, yFH 71 %, #
207 U CRAS ANBREHTE SO 5L FARERIFE I S

007) 5 —5% J4E Lo LR h SN 3 . See, e.g., S. BENHABIB, CRITIQUE, NORM, AND UTOPIA
348 (1986) (“IATH KM A A BB 54t A HAHLFRAREIL™) 5 Nedelsky, Reconceiving Autonomy:
Sources, Thoughts and Possibilities, F1E5 29 %, % 7. 9-12 W (EHFEXNSANEEME, EEHERKA
Rt S B RENMME) 5 Radin, Market-Inalienability, 100 HARV. L. REV. 1849, 1904-06 (1987) ( A#%
BMEESMR. ST RARR, HEFEEHSE) ; Sunstein, Beyond the Republican Revival, 97 YALE
L.J. 1539, 1548-51 (1988); LLf& R.UNGER, KNOWLEDGE & POLITICS (1975).

[198] Nedelsky, Reconceiving Autonomy: Sources, Thoughts and Possibilities, L% 29 %, # 11, 17

i

~

103



w7

i

P SRR Re s - BUREGA BLE S ARE IR AR F AR L $RIE S IR YE a5 . DO B
FRE e PEE B, VRN — R AR ™ BUAERIR . S [E AR DU RO R BT H O,
P EARI 77 1) SE AR B B R ) B B

PO IV 7 £ 0 A ) e o —— BRI 7 S 52 AR I AR A A 3 U 2R P —— 3
THHE: IR R TR SRR O RS A 2 B TR 2R
< LS.

1091y WALDRON, [iE%5 70 4%, %5 136 .

104



HBRERE: ERSFEFNE~SHE

FRG LI F; BEA BT

B B dETHE, BREFFREE I, XFUF: REBEA o &~ T8 AR H

S, FAEE I EEA (carbonintensive) # 0 F SIEIL KAL; £ E LS ofE H %
oy AP EF & N R & B Rt £ B S| A F IR 54, A k£ &
H 18] 5B P BN 3T % Ao AN H, EHEAPRKATHMAEERT H P %
FERAANFCET, BIREFEESE E R A B E BIRT 5 9 R 4 E 71
BIRz, mEHFIANA, ARRT Bk, BIRMES BRR £¥ESFAHME F0E5ER
WHE, FNAEE—-EBABGZSEN, L0, BIREGETERRF 454
EAFIH-ANMEORLE: £5FH1 % (AEERE) b4 2 BEaaffld (K
XARZH “EFEEET) o Wk, BHSR G EH AT RIS A KT 69 BARE SLET,
HR A H F R A o H Rl RS EEL A& 52, S4EEATE
EHRNEFIREAN A FAE, BRI RN EZFFHFREHRERET (PR
FiAR “HFERE” ) o AXMER=ZF @A RLTHK: AL, ALRARILERR LB
H, BRRAKEBERT HAVBEL TN “EZTE” & “HREE” HEXET,
ok, RILWIEEI TN ERE LG LLE, AR ERY LK, mMAR
BT & B CH AR TR EARBFILBRAESE” X—¢AMAmTR: BB, &
SCRANIRI T X —FAEAE X4 R BT R 69 R 5 BUR# R,

* Jii3C % WL Timothy Meyer, Consumption Governance: The Role of Production and Consumption in International
Economic Law, 49 BYU L. REv. 1063, 1063-1136 (2023).
MBI « JHE (Timothy Meyer), g KA e BB « AR/ oy PUke PR VA UHE 8% EETAK, 75

o

Uik A% “HRIET73)” IFRTR S E U o T i X 4R IR 5T, Utk b ek, hEB
IR 2 RS R B B 2 IR AR 55 Bt e 4 F BN . AR AL “ 9l oy s ARG IFRES, UL E I DREIE N
AN ASCLLT B R R S SE O 1 S I P R N g ], IAMURIEE I

105



T T B B 10 20 B K B oo 112

(=) A B A G I B A 2 B oo 113

(Z) AR E T AR K T AL AR oo 115

1. A EERE X TAILE S s 115

2 I B I K G M I B ettt r e r s 117

B T T T A B oottt ettt 121

(=) B R 5T 5 B AT et 121

L T B AT AR oottt 121

2 T B BE TR oo ettt ettt 126
(= B BRI oo e e e e e e 131

Lo A HAEALIR M oot 132

2 T B HBAERL R U oottt 135

2 T B B BEAE Koottt eeeeens 140
TH A B AT A IR A T E RS0 oottt 143

(=) HEFHBEETRBE ST AH s 144

(=) TH B BE O D T ettt ettt ettt ettt e eanenas 147

106



(Z) BFM RO TAZIE oot
1. FEHRA BRI VE A oot
2. THBEEEAGR M PEIRA oot
BETE oo

107



HIER:: EERAFHEP L 5%

L
][I

EFRATFRF R FF I BUF OSSR, FREISME AR S 7 o [ 7
BEEU RN AR S, B R AT B KB A 7 T I AR (7 i, 51
EIJE kPG A A fi v KA s 2T o PUNHE 8T At A, 2 B BR AR 4 k. i Al
6 A5 S A VT AR A B A AW S 7 IR 55 B s VT B 2 il P i 0 o £ 3t S [ S B S, gl
XA ART L SR ) [ 5K S 57 2 i e A& 2 N 10 5 5 2 B 51K 1 B K2R 5F 4 i«
Z EX I 2D i 5 Bk G RA Z R R IR . PIRLE R B2 RS GG BUA N T2
6], (HIRASZ Blh——BIanfE 807 A 5Bt I, 56 B 5 HAR e B A B AR RS

REH G RE WIS, SN FERR RV B ridont 1% B T 8eah A 05 50 X

B 17 i B Al 55 S AR A 55 M RO BR PR A, IEAE R AR B KA . A28 v AR 23 i 38,
H G at iR T 1A /), BB EHAORAREH “REBZFKET) " Carsenal of
democracy) I, PR KRS H A K25 BURR A DU b B AR 1 52 Ak PR I 22 3
[Nt 32 1) 52 [ 15 7L FRAR A BR A 2 BE 22 AN BRI SO V31 7 05 1, . 65
R T P ZOMI DXCHEAT HY 0 S e RS, T B DUR JR & AR TR BE T, AT B 42 BR
BRETHEAT S

1] Ana Swanson, Trump’ s Tariffs, Once Seen as Leverage, May Be Here to Stay, N.Y. TIMES (May 14, 2019),
http://www.nytimes.com/2019/05/14/us/politics/trump-tariffschina.html.

(21 Proposal for a Regulation of the European Parliament and of the Council Concerning Deforestation-Free Products,
COM (2021) 706 final (Nov. 17,2021) ('R#R Proposal for a Regulation on Deforestation-Free Products) ,
https://ec.europa.eu/environment/publications/proposal-regulation-deforestation-freeproducts_en.

131 Jim Tankersley, How Tech Taxes Became the World” s Hottest Economic Debate, N.Y. TIMES (Oct. 12, 2020),
http://www.nytimes.com/2020/01/23/business/tech-taxes-debate.htm

41 Thomas Kaplan, The U.S. Imposes—And Suspends—Tariffs on Six Countries Over Digital Taxes, N.Y. TIMES
(June 2, 2021), http://www.nytimes.com/2021/06/02/business/us-tariffs-digital-tax.html.

(51 Fact Sheet: United States, G7 and EU Impose Severe and Immediate Costs on Russia, THE WHITE HOUSE (Apr.
6, 2022), https://www.whitehouse.gov/briefing-room/statementsreleases/2022/04/06/fact-sheet-united-states-g7-and-eu-
impose-severe-and-immediatecosts-on-russia.

16] President Franklin D. Roosevelt, Fireside Chat 16: On the ‘Arsenal of Democracy’ (Dec. 29, 1940), (CFFa#ET
D PEN P NE /N L VD)

1 See Thomas W. Zeiler, Managing Protectionism: American Trade Policy in the Early Cold War, 22 DIPLOMATIC
HIST. 337, 354 - 56 (1998) (5118 3¢ [H . G B « AL& 7] 5 [ P S S 0T « AR TR e s, WO 5 A ik
FE RISV R 1 4 T L), see also Timothy Meyer & Ganesh Sitaraman, Trade and the Separationof Powers, 107
CALIF. L. REV. 583, 597 - 610 (2019) (31 e 7] 52 [ 57 5 i 5 BUR AR 23808 Sh A 5 55 (2 AHAE 2R o

Bl See, e.g., George Aseniero, South Korean and Taiwanese Development: The Transnational Context, 17 REVIEW

275 (1994) (WA T E 5 & 8 Hu X 1) T AL 3ERE).

108



HIER:: EERAFHEP L 5%

TELGRBUR R AR E AR P2 AR, % B AR 4 FOA AR P2 B Ay 1 1 R R R 557 ok
FEFANH . T, & EFISL 7 — R FUFN,  BR ) 2T 555 A0 A 7 77 2Ot 1 138 it A R 2511k
BRI IR T o A SCBRILHTERR A “ A2 7855 ” (Production Jurisdiction) ——1% 5 i [ PR
GOEM AR AR . AR A AR SR U, % 1] B DR B X 3 10 7 it P IR 55 R R A B A8 I AL
1, ABEE A BRSPS A M. 52, SRR 2R R MBSO s i 4
FELE TR A 7= 5GHK Cterritorial link) ——3X 1E &k 1B AT AN L& (AR i, 55 B By i b o
TEAR A [ B WL G A TR E R E S ST, R AT R 1R A A i B
OIEE R RIS T, & E@ S Bor T AARE H M N & AR BRI SME = a2 7= 7 201
BUF); UDOS@E AR e, S E R TR T SAAEE . HRONRIE T HEE N R A A
(non-resident companies){ P AT A IAERIAL,  BUSAH G TE H A8 py 7= o 1)

XL IR [ B2 DRE A A, R T ARERARE, XUARFRE#L: EHRR 5
Hf) 214126 (multilateral treaties in international trade) [ FRBLI 1 (XL 44 (bilateral treaties
in international tax) LA [B B s ZE W7 o 1) 2J 168 [H FRi% - (customary international law in international
antitrust) o {HEATHIAZ O SR IE — B0 % E TOACKE S0 E A bt~y A B %58 40 7= [ BLISORT
W ECR, (NN X — MR E 3 EBRE R %05k, HITERK
—B [ ARG RIFE o AL IR R BRI, 9T BN AN AREFKE. @
TR A 7= [ A ER BR 5 IR S5 AR PR I SRR M LA Bt [ B M SO 1 SR AE B
B, A 5% A DLE F I A = BOR R T e 4 IR 51 Aolk e H BEs SR A = A N B, 4kt HEZ)
TEVEK, IR B IR SRR,

HE A HARUSK, &EFGBEF A @ OGS (territorial nexus with production) 4
FERPEAERUR ). s, S EW TR BTN SRS E AT, R LY
JRF I 11 R ot R 4% A T S R AR M R A A . AR SORRIX — R NE N T S
(Consumption Jurisdiction) o X ZEWrE AR IX — #6481 R A br—— - HHag v ], SEEERH “%

P American Banana Co. v. United Fruit Co., 213 U.S. 347 (1909).

001 2 W& KA (Panel Report) , United States—Restrictions on Imports of Tuna, WTO Doc. DS21/R-

39S8/155 (Sept. 3, 1991) [ F#& Tuna-Dolphin Panel Report] (RFHL) G 3 E DLt i 7 VR B/ &
[ 2 A bR AR N T HE N S R HOAT B S B 5 A )

[11] Rebecca M. Kysar, Unraveling the Tax Treaty, 104 MINN. L. REV. 1755 (2020) (i} 18 7 Filit £ #K); Steven A.
Dean, A Constitutional Moment in Cross-Border Taxation, 1 J. ON FIN. FOR DEV. 1 (2021) (¥4 UL B P & #id
Br A A S 72 ) BRI 2 )

109



HIER:: EERAFHEP L 5%

RIEN” Ceffects test), S EMFHNTEFAT AN L EBEN (BRI HRH) AP, Er]
SRS o PHZIE N 2 ER g . (PHTaEk, & EERE 7 EERBORN, R R s x4
s A A R T IR S5 SR A R AR AR o B RN, R EESON I A [ A S T PV 2
TR RS AEFTAEAE =, T E TR HZINERL . DIZE B 57 55 40U, DARK B N i i K
CL 4R ST it B i o 25 B 2 7 gk T PR it o OB X — R N R R 2 RE T, S E
F ] T A E PR GHiEoR SEIM AR ALBOER B iR, REHRE A& s “ 4
e” BUKE A

ASCHIRF A TR E AT =ANTT 0 B M RS A E “AEER 5 R
BE” MR, JRMAASCIOR O EEE Eik. AN, S EES R, B
AP R EL R o 1 ot 428 1 11 R T35 A A 7 O xR 95 AUE S S i M
faii 2% [ R 3 FH A FRBCHROR 55 5 BR AL HAE R 7€ 7 il BRUIR S5 A7 S EE L 3. DO 5 H 2,
PN A 77 U 24 I A R0 9 1 5 LA 34 R 2H RS 2«

BEE TR R BCRIRASL, B AR BORAS A B K B B R ) . AT
FRRETA, 2R ARG B E S QX L83 A7 A R A A =] A& 7N A B HE R
fh RSB CHRE S RS BN b T IR D) pss oA =7 sAE BRI 8, 1
T % A P IR R A O . WSEERE TR, V8 2 AR LA A [E e R ) L 247 = 2
FIATAF RS, SRECMIEEAM R it RS BRI AR 77 07 20 BRERSGT “ Bk 7 i KV L At /2
BAIBGIE . HZ AR B AR RR W T I 6 2020 4F 12 H 31 H S/ Tk &, D8R
/DRI K B9 9 S50 A BRI IRl Y SR AR AR I R o LM R B B 5 Tk 4 A P Bl AN A7 B 56

121 See United States v. Aluminum Co. of Am.,

031 SRS AR e (=)

[14] Organization for Economic Cooperation and Development [OECD] (&3 &1E S5 K BHL, LE5HLD
Statement on a Two-Pillar Solution to Address the Tax Challenges Arising from the Digitalisation of the Economy,
OECD/G20 Base Erosion and Profit Shifting Project (Oct. 8, 2021) [ FARISZF: /7%, Two-PillarSolution],
https://www.oecd.org/tax/beps/statement-on-a-two-pillar-solution-to-addressthe-tax-challenges-arising-from-the-
digitalisation-of-the-economy-october-2021.htm.

[15] Ewa Krukowska & John Ainger, How Europe Will Tax CO2 Emissions Beyond Its

Borders, WASH. POST (Oct. 2, 2023),
https://www.washingtonpost.com/business/energy/2023/10/02/how-eu-s-carbonborder-adjustment-mechanism-works-
and-what-the-critics-say/2c0db842-6102-11ee-b406-

3€a724995806_story.html

06l SeF LR A IR [ FEAMIA, 20, JOOST H.B.PAUWELYN, ANDREW T. GUZMAN & JENNIFER A.
HILLMAN, INTERNATIONAL TRADE LAW 12 - 16 (3rd ed. 2016).

7] Proposal for a Regulation on Deforestation-Free Products, [F] By 2.

UL A b, 552 26508 8 3K 3R 3 %

11 An EU Legal Framework to Halt and Reverse Deforestation, EUR. PAR. DOC. PE

110



HIER:: EERAFHEP L 5%

BR, POSRARAR AT 9 A 3 BB . PUSERR b, WO IERE Tl AT o A i 4
BRAE R R 3 KA AL

“THRERR BN, Sehr B T 5 EEOR HARK 2 efb A e . XA R E AR AUAMY
MR35 T 4edr i sa g /1. RBEE ZBCEF L G20 Hir, 1 AR RS A P25
HERINE BRI . 15, BROCBIEUR. SIREISBM dh ORG757 303 A rh /Al A o 554 it
IEAE RSy 75 B TR AR A B 0. AR L, XA AR IR AR R et v 25 BT 5 e ) 4
ERETE— LI E, TR R A R B B JE T SR,

ASCER i AT A TE A SHERT FE vtk 2B H KRR BIRE PR 5k ERsBiis s
S ZEWHRAE T € B B SEBCA TN R T AR BB HESE, (HIXSRATIs T i S5 U847 25 AR 14
IRAJEI, AL iz de JFNEIT ok O kA TIRZIFAS . PR, XL U AR s 1 2 aliE
AR B BT A B A o (BB MU AR V8 2% IR 1 T2 B BOR SR A S
LR R BT I N PR AR o 3K — B AR HE BB ES, X 7o i BB 55 (R0 BAT WA
AL DARE) J3— [T e BRAE AT 34 75 ) 26 3 Bl S AR R A AR e o X R AR B 4
BREETHR BB 70 BOAS SR 1 B R AL A

B=EARND M I ERS” AR ERW, EEERUN =8 Bk, 5 %
FEEEE” SEBICS I 1< SEAHIZ)K(a race to the bottom) AR, JH 2R AEFE RIS K& E xR
PGB FATALRL S BE AR, e 2R 7 sy R B T K b, AT A SEAf 38717
(arace to thetop). FARKIUN: & EHF BT ERMVAFEA R TTHHEN KA, B filE
(] i b [R] I JRE ST 22 B M AR AR o SR A B AT RBAR 1 bl i AR vt X R R 26 7 BBl L

6%m7mﬂMwmmmmWW%mﬂmﬁ@)Wﬁ&ﬁ? HER, BRI T ARG B SR D=

"L 10%, TR 2 RSP B TR R R /N 7 2 — AT IB W A P E R SRS B . [RETSIER 3 0.

(0 BRARBEIA R R S e 2 7 AR (R R i o i, R SR AR AL B AR AN AR 22 RE PR A R A5, B 4Bk
) T 4 5 2R

[2'] See Sonia E. Rolland, Are Consumer-Oriented Rules the New Frontier of Trade

Liberalization?, 55 HARV. INT’ LL.J. 361 (2014) (FRiTWH & 9N 5 EERSA 1L HE1% 8.

R G E A AT RS PR, I SERE R E PR 5 SR E N AR 2, 5 HURAEk AL
TARBRETRRFE, AWM TURAE AR 2 7 XMz (E Br 2 e E A 2D fE2E. 20 Georgios

Dimitropoulos, The Right to Hospitality in International Economic Law: Domestic Investment Laws

and the Right to Invest, 22 WORLD TRADE REV. 90 (2023); Julien Chaisse & Georgios

Dimitropoulos, Domestic Investment Laws and International Economic Law in the Liberal

International Order, 22 WORLD TRADE REV. 1 (2023).

(23] 3 B 223053 5ol K A RVE ARSI A B AR EIFRER S b i) “a3i8 15”7 (border adjustability)
FrRAt v i SR 57 f R SR N, BA e — M PR AL (%8 2B i)Y @ e 5 ORI . Bk
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(241 20, U0,  Shuting Pomerleau, Be Wary of Protectionism When Addressing Climate

Change in Trade, NISKANEN CTR. (Feb. 24, 2022), https://www.niskanencenter.org/be-waryof-protectionism-when-
addressing-climate-change-in-trade.

(251 Zx WL, $lUl, Mac Kerwin P. Visda, The Danger of Unilateral Digital Services Tax, BUS. WORLD (Mar. 10,
2021, 7:28 PM),https://www.bworldonline.com/economy/2021/03/10/349544/the-danger-of-unilateraldigital-services-
tax.

(26] Z:il: Peter Enderwick & Peter Buckley, Rising Regionalization: Will the PostCOVID-19 World See a Retreat
from Globalization?, 27 TRANSNAT’ L CORPS. 99 (2020); Rohinton

P. Medhora, Is Globalization in Reverse?, CTR. FOR INT’ L GOVERNANCE INNOVATION (Feb. 9,

2017), https://www.cigionline.org/articles/globalization-reverse; Jeremy Lent, Coronavirus

Spells the End of the Neoliberal Era. What’ s Next?, OPEN DEMOCRACY (Apr. 12, 2020, 6:20 PM),
https://www.opendemocracy.net/en/transformation/coronavirus-spells-the-end-of-theneoliberal-era-whats-next; George
Eaton, Is the Neoliberal Era Finally Over?, NEW STATESMAN

(June 16, 2021), https://www.newstatesman.com/business/economics/2021/06/neoliberal-erafinally-over.
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FEBL. PONE SR AT N B IESD—#F, BIPRR A AESE FE Y FL T A B 322 EVE A E R .

(271 RESTATEMENT (FOURTH) OF THE FOREIGN RELATIONS LAW OF THE UNITED STATES
§ 408 (AM. LAW INST. 2018).

(281 See generally ALAN SCHENK, VICTOR THURONYI & WEI CUI, VALUE ADDED TAX: A
COMPARATIVE APPROACH (Peter Harris ed., 2d ed. 2015).

291 Rolland, V¥ 22, i 363 Ti.

301 RESTATEMENT (FOURTH) OF THE FOREIGN RELATIONS LAW OF THE UNITED STATES
§ 408 (AM. LAW INST. 2018).
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HEERAR . X BN E ERE B MEF AT IR T SO —— R XA AT N R IR ST
TARE I PGS . ORI, TP B REAE AT (HARZI0D LRTIE B (7 9% 35 10 5 9 k4

1311 . W. Hampton, Jr., & Co. v. United States, 276 U.S. 394 (1928) J ¥ L #F IS 377575 A2 A5 M [nondelegation
doctrine] Bk TG M) .

1321 Marine Mammal Protection Act of 1972 § 101(a)(2), 16 U.S.C. § 1371  CEERXF LA LK% E i 35 [ Py ik
A0S W I LB W A S e X 1) 3l 97 1D A1 [ 0 S S 2502 D

[33] Uyghur Forced Labor Prevention Act of 2021, Pub. L. No. 117-78, 135 Stat. 1525.

[34] Proposal for a Regulation of the European Parliament and of the Council Establishing a

Carbon Border Adjustment Mechanism, COM (2021) 564 final (July 14, 2021).

1351 2 I, Hannah L. Buxbaum, The Practice(s) of Extraterritoriality, in

EXTRATERRITORIALITY/L’ EXTRATERRITORIALITE 3 (Hannah L. Buxbaum & Thibaut Fleury

Graff eds., 2022)

(36] Z: i, Nico Krisch, Jurisdiction Unbound: (Extra)territorial Regulation as Global

Governance, 33 BUR. J. INT’ L L. 481 (2022) (&, VR MR FEBUEH N — Tl i 5% R AR R By — T
E U AIERE LS W)
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VOV e — Al I, 2R P8 AR 2 AR A 7 A I BURF BUR e A D 1 1 5K EL BRI 345 R AL Bl 7

BT fEpb R X b, AP FERL (Production Jurisdiction) & - {H &0 B M 3= &5 M Yo s A e s 4H a4
T AR BUR XS T4 )T IO OFFE. 2 W, #illn:  DAVID HARVEY, A BRIEF HISTORY OF
NEOLIBERALISM 3 (2007)  CH#r B B3 8 SUH—FIE %, W “Tisgsctie ‘ARG RE—FEMEmuEN”, e
Fe ST A AT N”) (51 H Paul Treanor,Neoliberalism: Origins, Theory, Definitions (Dec. 2, 2005),
http://web.inter.nl.net/users/Paul. Treanor/neoliberalism.html)).

331 DAVID RICARDO, ON THE PRINCIPLES OF POLITICAL ECONOMY AND TAXATION

(3d ed. 1821).

31 Z I, fflt: Jon Harkness, Factor Abundance and Comparative Advantage, 68 AM. ECON.

REV. 784 (1978)

401 ZxWL, B, E.Wesley F. Peterson & Siva Rama Krishna Valluru, Agricultural

Comparative Advantage and Government Policy Interventions, 51 J. AGRIC. ECON. 371 (2000)
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IRl ) Je s g 307, ST I [ P AR BRI RIS 3 v FEL B0 IR AL & Lo S
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411 Meyer & Sitaraman, supra note 7, at 585 - 86

12 [F Lk, 5602 T,

W1 FFER ISR R T 19 4R Z 20 ey E, KA Y RE ST BHBUTRS
PR T JE N BT A P B R BR ) ek NN BRTIT 3% 2 0L Hammer v. Dagenhart, 247 U.S. 251 (1918).
(441 John Williamson, Lowest Common Denominator or Neoliberal Manifesto? The Polemics of

the Washington Consensus, in CHALLENGING THE ORTHODOXIES 13, 14 - 15 (Richard M. Auty &
John Toye eds., 1996) (F2& T BHOA" SR REHIL R B JT %)

451 North American Agreement on Environmental Cooperation, Sept. 8 - 14, 1993, 32

[.LL.M. 1480; North American Agreement on Labor Cooperation, Sept. 14, 1993, 32 .LL.M. 1499

1461 Two-Pillar Solution, [FIF{E 15.
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Report, China—Measures Related to the Exportation of Rare Earths, Tungsten and Molybdenum, WTO Doc.
WT/DS431/AB/R (Aug.7, 2014); Appellate Body Report, European Union—Anti-Dumping Measures on Biodiesel
from Argentina, WTO Doc. WT/DS473/AB/R (Oct. 6, 2016); Panel Report, European Union—AntiDumping Measures
on Biodiesel from Indonesia, WTO Doc. WT/DS480/R (Jan. 25, 2018).

48] Z I, Desiree LeClercq, The Disparate Treatment of Rights in U.S. Trade, 90 FORDHAM

L.REV. 1, 24 - 26 (2021).

491 Zx I, Gregory Shaffer, Retooling Trade Agreements for Social Inclusion, 2019 U. ILL. L.

REV. 1 (2019). SRALAGHERBAE BRI A A4 2 N FIREAEAE . DASRIE S8 i o (0 Aoy b 26 R i FHVE 2 e o B, AR
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INAHTE B WHZ M A P2 BOR =8 AR I S . 2 . Hammer v. Dagenhart, 247 U.S. 251 (1918).

501 Z I, Krukowska & Ainger, RiVE 16.

(311 Jared Bernstein, Protecting the Tax Base: Why It” s Important to Block Tax Inversions,

WASH. POST (Nov. 19, 2015, 2:51 PM)
https://www.washingtonpost.com/posteverything/wp/2015/11/19/protecting-the-taxbase-why-its-important-to-block-
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ECONOMIC AND POLICY ISSUES FOR DEVELOPING COUNTRIES 37, 69 - 70 (2013) (Kl i AE S B BE 22 1) 5%
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1531 Z: I, Timothy Meyer, The Political Economy of WTO Exceptions, 99 WASH. U.
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international legal rules as  “channeling” )

341 Joost Pauwelyn, New Trade Politics for the 21st Century, 11 J. INT” L ECON. L. 559,

560 (2008)
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sheet-united-states-bans-imports-of-russianoil-liquefied-natural-gas-and-coal

(571 Catie Edmondson, Congress Passes Ban on Goods from China’ s Xinjiang Region over

Forced Labor Concerns, N.Y. TIMES (Dec. 16, 2021),
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381 Z: Il Steve Charnovitz, The Law of Environmental “PPMs”  in the WTO: Debunking the
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(extraterritorial effects). L, EREROCERE R CAMR T BiSMT NTETH 2 E 5 7= AL 0 5%
M, 5 ] L 8 B %ot ) o B2 5 00 0 e e, o R o) A [ 20 47 DA 7E 35 A 1 7 T 50 1 72
.

1. AFERRERE

WA CRBLS R 5 B E) (GATT) B 5 5441 (WTO) RIVAHHESE, Bl e
HERER 5y s it e CREF TR 10 7= ) RIS 5 CGEF T B s i B 7= D B

[l General Agreement on Tariffs and Trade art. II, Oct. 30, 1947, 61 Stat. A-22, 55

UN.T.S. 194 [LL F{&#% GATT].

Rl FEE, #+—% Cart XD

Bl [F -, ZE=% CartIDs,

M 2L, i, Cory Adkins & David Singh Grewal, Two Views of International Trade in the

Constitutional Order, 94 TEX. L. REV. 1495, 1524 (2016) ([X %} 7 S<Fifl “if185j5 7 %[ behind the border
measures])
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P it , TGS R EUBSOR 2 I T 2, 3408 [ [ 7845 1 (the principle of national treatment) »
UL BRI AR E R AE 2257, (H R ORI 00  E 7 i 2T IR A B AR T R S 7 it
% 2, GATT 5. WTO B Fovr # [ B 3 g ot B 7= f IAE R 5 A U7 30, I B s 1 it
DA S 0 77 it )

MILEZ R, B SRS AE) (GATT) 8 AT SHHL (WTO) (ARSI LB
HAN LA R . OGBS S S e ) ik B AR IR e B PR fHE e . (RS R 5
ESE ) B AR LA S PR ORI B (RS R B B e ) SRR R, N BT
TEN =R “AMET” ( “no less favourable than that provided forin”) [ 7 H: Bt it S i IR
W AP ETHUE bRdE. O R R FAER e, Sl 2 AT RSB R A, KRz 3
TR, JUHEN T REEEKME .

PRI, — T A V2 i B i (border measures) 14552 [F] P it 4 S B 8. [y it
TR & PR AT I T i, A RN I I SR B AR 1L, AR TR R
M at, W2 BIFeRRb. 52, —T0U k7 R P 7= A S IE F 8, G SR Ay
W A, R A B R S I, AR AT RER AR B, REAE KRR
A TUE, A8 R O R T A, DA S R RS ) A 4
o 000 G SRHZ7= it (R0 VAR A AR A — TOU S5 e, 0 2 B 12 0 6F [ P 2 7= () ) 27
WA RUUREES, EBHEOASER T (BISR 5 A E) (GATT) MR, i FH& ik
AR [ A A L IR fa R AR s R E I —0 4, TR R B P& T H A
FEAAIEE RN, AEE ORBLS 55 e ) IIR0E .

M 1947 4 (CRBLS R 5y a e ) MorE] 1995 G Rt AR 5 A U], SRR
MBS W R I A I i i i, IRITAREE ORBLS R 5 sathae) JLT)EiEik. R

I GATT, HiiE 65, H =%

] GATT, RIVE 65, H=405 2 3 (B S =505 43 GEHD: 52 W Appellate

Body Report, European Communities—Measures Affecting Asbestos and Asbestos-Containing

Products, 9 99, WTO Doc. WT/DS135/AB/R (Mar. 12, 2001) (€5 =25 4 K PR TEMNERK “FRZE” 7~
anYE L, AR AR 2 AR R T E B “FISET v EELR A AR LD

7l Petros C. Mavroidis, THE GENERAL AGREEMENT ON TARIFFS AND TRADE: A

COMMENTARY 127 - 28 (2005).

BT GATT, BivE 65, 55+ 265 13K CARMEH L E BRI AR BRI A 2 FH LS, NS ROT sl 4ERFRCAR . 2t
PV R e E R A 47 it DA R ) 4 b A 24 2 [ 0 7 BN, TR SRR T I e, 3 b P T e
77 S+

Bl GATT, HIE 65, # 45 1 3 a Ui,

101 See Tuna-Dolphin Panel Report, [F#IF 11.
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https://baike.baidu.com/item/%E8%BF%9B%E5%87%BA%E5%8F%A3%E8%AE%B8%E5%8F%AF%E8%AF%81/5496128?fromModule=lemma_inlink
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EIARTER, BRI AT BC S IE A RA BRI (border adjustable). ]
b, % D ORI T i A P IR, A [ T30 B R e SRR B . TR
52 i A A BB 5 B S AT 7 a2

T GBS S R E) BRI R AT RN R ERR R, SRR T
A MY IE SHAEAE 0 i A B A 1311967 SRR — (AL ERE 2% Dy St P I 484 (B A5 7 (VAT )
ISR R IR KA It B A7 A2 58 St H (RS R 1 o DM 3ok R A R 2 77 )7 A S
S E N DURAL 78 E R DSOS EIER (S EA L AR B0, E
RLIXR “IABTUNE” MU, SRR B2 d ™ ki B AR

BRI R RAE T 5 56 [ R AR S AT HEE B 2, R AR IR 2 1 S i A B 46 14 85634 15 (border
adjustable) DIRERVHIE L. [IBRFRIA BN B i 32 BT A5 Bl o 5541 X 48 B 2019 (RS (B B AN
HEBAR, FrEBRMRYE L & 1 E ONES R A P A T B R X AR A 22 7 2 B R
XS P PRI FAE R S I E B, BEASEE T I A AR SR 1S [ HY

U AT 1 (border adjustability ) J&# 78 — WUl SV E W e (RITTAT 88T & GATT/WTO AN )
R D I (R AT el SOAHCHIND M Ol . X — MRS UE R GATT/WTO J& 5 55t A U0 B e A B AL
PRV FE o BT P i B R A S P R e 2

GATT Zi 277 I T 1960-1970 FEARLERIMC SR AA 32 X 4 bt JE ¥ RIE A T I it . HAZ O XM ET “18)
BR” 5 “EHEFL”. W: GATT Secretariat, Report by the Working Party on Border Tax Adjustments, WTO Doc.
L/3464 (Nov. 20, 1970); CONG. RSCH. SERV., BORDER-ADJUSTED TAXES AND THE RULES OF THE WORLD
TRADE ORGANIZATION: THE DISTINCTION BETWEEN DIRECT AND INDIRECT TAXES (PART I) (2017).
(AR AR HERLEE = AR S RO BT, 20l Agreement on Subsidies and
Countervailing Measures, Apr.15, 1994, Marrakesh Agreement Establishing the World Trade Organization, Annex 1A,
1869 UN.T.S. 154 [LL Ff#i#k SCM Agreement] (i: 1968 4E4 & LR /A IA B8 15 26 AHIBLRIFR R <98
WRL”, 5 “IAEERL” JusEiLfl. 2 0. OECD, REPORT ON TAX ADJUSTMENTS APPLIED TO EXPORT
ANDIMPORTS IN OECD MEMBER COUNTRIES (1968)).

M, BEER AR, SR RS XAEIRFRBMO MA U IEY . 2 /. SCM Agreement,
supra, at Annex 1. Direct taxes are not border adjustable. MICHAEL DALY, WTO, THE WTO AND DIRECT
TAXATION, 9 (2005),

https://www.wto.org/english/res_e/booksp_e/discussion_papers9_e.pdf. L7 (1) B B A HE T AR B T BISE .
[R5 EARN X A B T AR P I I R BUE W T H bR 3R Gk R R . & ) B St S o B el
R E—— R BB G 77 T % B N B A B s AR BSR4 (B
HEFH UL, RAETESD, MR AT AeiE R GATT .

U2 2, 40, Charnovitz, HIVE 59.

131 GATT Council Minutes of Meeting, 8, GATT Doc. C/M/46 (Apr. 5, 1968) (“ H GATT il 35175 22 & DA
K, Bl DR A E R, 450 Hm AR E A7) 5 53 W ALICE PIRLOT,
ENVIRONMENTAL BORDER TAX ADJUSTMENTS AND INTERNATIONAL TRADE LAW: FOSTERING
ENVIRONMENTAL PROTECTION 21 (2017)

141 John H. Jackson, The Jurisprudence of International Trade: The DISC Case in GATT, 72 AM. J. INT” L L. 747,
750 (1978)

US] X — PR B AR B, 4753 B 2 58 B R ) 2 # LR . 5 WL Shawn Tully, It’s Americans, Not Mexicans,
Who Will Pay theBorder Tax, FORTUNE (Feb. 27, 2017). CiHig35 BB “ B3R 7 1S5,
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F17 b AN I B S B OV 3R A5 H R, NN T 3 I 5 75 s e (e . SR Y
ARG, XA TR B 1 22 R A A AR AR AT A T e 4 5 %

XFit, 1971 5 H 2@ 1 WAL, b ar F P E Pref 45 2 7] (Domestic International
Sales Corporation, LA Ff#FRK DISC). U6 iZ ke, X TREAFET 95%IARE H Mk
ST A, AL 50% R REAE RGN TR, DTN TS S ] H 1R BE 8 X g A A Tk
AN TN A B . SRR B A BERE, ftHEE AN ERR#E AR (DISC) WALk E
AE SR A A TR TS Az BOTHSEA B O RBiARE . [EARMBAERE, 1%
REAREM G T T R E A A KSR E 1A F AT ANE T A m AR EARE——an R AN E A A
SN B g 81 5% [ B 5 BN BT A L T ) 25 2 1 (1) 9 7 8 R SN BRI B B 7, G ]
W B 4 AR T A LA PR g B E R, 1S

5 [ R R A SR Z RN BE 22 k. 1972 4, BRIMABF L RMR IERAE OGRS R 5 S
E) HERTRIRAS T — IR B Frimw . OMEy s, SEEMIXS T 22, {2 A EE RN SR A SRR
Wt H B4 s o PO 6 s 52 LA SRR 1R, BRSO St AL A 1 IR H R o PR
FAEF I F ), IEREMISEE TG DISC VERMRA M . FridBifh 7t 5 8 T 510 7 S A
FIXGERL (BRI AT EVRIRED, B RRE A I A A3t (BRI AR A 2

LREAMGHRE, YONENEPRE AT (DISC) I it [ 52 5 5t 1 BRI B Tt 3544 7k
e, BRE TR RUR TAFERI A E . B2 TR RURA AR, R AE t AR E SRAEY .
(B A= 7 [ AH 2 AT LRSI T7 AR A P B ) 5% o /b 36 [ 24w HS BT ASHUSC N P 2
BB, S AR FHIBER T4 M85

el Z:JL: Revenue Act of 1971, Pub. L. No. 92-178, § § 501 - 507, 85 Stat. 497, 535 - 53 (1971)

U7 sERRESLT, RIS AAE A RERD, FOVREEFR (IRS) KA RB AR 5 hiBok
(intercompany transfer pricing policies), ANfuVFE N EFR#HE AR (DISCO AFiL% B Bk 2HAEA A2

fo 20 Jackson,[A]H{VE 78,5 752-753 L.

U8 [/ b, 5 751 0L

0o & b, 5 761 L,

2o A b

R[] L, % 764-765 W

(221 Panel Report, United States Tax Legislation (DISC), WTO Doc. L/4422-23S/98

(1981 4E 12 A 7 HiBid); Jackson, A RivE 78, 45 767 W.
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JaSERBINESE, BT A3 %E J71% (production-based approach) [FI#EIE F THGEM. X
— Bl ITE S AR AR 7= i 10 A 7 2RO 7 i S B (KB R B . ) X — I
FH S PR “ et ——ifK” (Tuna-Dolphin) ¥, 24

ZA GG IR T 1970 FARMRYIGIR ., BRREGFE FL AN . 1972 8 (LG
LB {R47¥%) (The U.S. Marine Mammal Protection Act , MMPA) ZERIEUR “25 13k 11 AR
A5 A Al 3R 14 8 288 R A it —— A BOR B0  FLEN Y R AR T B A (M B R i 56
EARE” B, ExfEAe i, kR ERRRIE: PR, WK 5 e
RN, RSSRA UK (RLE R IREE P A BB BN “Hi3k T R4t
PPN POk R s e 5, 0 8 B B IR B BB T . B HIZAT N, 1990 4F1E
¥ MMPA BIRRUE , BRAERT & 30K AT & LA T A AR, 75 4% L MO AH St 11
HIE S

W E BT FE A EFRIL MR B XS ERREAY, B A5 E
R BINBR G F LA mEE L BHR-FHKFmY, P

X e A VB R 5 A R CRIO R B b U ) AR, T AR 0T <k £ i
A B R

MR Z 26K, T 1990 A0S S 74 A $L 65 S 40 1 SLjtidt D 4k18 . YA PE AFBER A (OGBH A
hiE) (GATT) HHRAEH FF. PHZEMZOEVCN: S E LIBEAMiE: 45 7 = B R
CURIHE I, S P2 AR SN (nondiscrimination rules) 295 [ A #1352 8 T-i4
B HI . JRRZ RO W R LR B A T AR VG R AR PR A (gl 7 20 Sk PR
ipuEN, BRI A T8 S I it ki . B T iZalk 484 AR & S8 1 Py Al 25 6

(23] b 2l il o B ORI 5 AR 7= 5 i IYE" (Processes and Production Methods, f&i#% PPMs), A K&
AR AT 9. S 0., 40, Charnovitz, [ERTIE 59; CHRISTIANE R. CONRAD, PROCESSES AND
PRODUCTION METHODS (PPMS) IN WTO LAW :INTERFACING TRADE AND SOCIAL GOALS (2011)

(24 Tuna-Dolphin Panel Report, [F]HI7E 11,

(251 Marine Mammal Protection Act, § 101(a)(2), 16 U.S.C. § 1371.

(261 Tuna-Dolphin Panel Report, [FIFGVE 11, 99 2.2.,2.4.

L1E k. g 2.5.

281 fE] o 9§ 2.7 T ZESERMINEH T 2N R FLSE, BEDKEREZ/R. HTHREN . RERS
I BEBE R S ST B, SRS VO TERE 5 HOR IR RR RS, 2T 1991 4F 2 B TR ROUER X S5 7 B ) 25 is 1
i i

21 & k. 99 3.1-.5
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HEARTEE, WA E P, HATRTET B (W e i s i i, R i O
BRI .

(R BE) (GATT) HFRMHETEFEIREFENHAE, ZHEHEE T OB, B
AL BRHAIET 1970 4 (GATT TAEHIRTE ) (GATT Working Group Report) 18, %%
RN T IR R . PO BB, B RAAE: A SER © B R
ARG W, AR TE NG TR S A R B AR IR R, AR TR
SRR BN, B (EENGHEM AR E) M54, 902 B FERRYE 5 G B A
PENVAT AR T BARVE (LW ALl ORI E ) of 5 G BF -5 5% [l R HUAH [R] b
e, ARG FAW NI LR TR E I H L.

2. EREBNBRA

“EM IR ARE T DA ERUNZ O I B 5 R IA B SR I AR T, B 1995
TR TR 5y IR (WTOD AL, A2 7= 55 T LT S R E W) 205k WTO #7rSL 1 L JRHLI (Appellate
Body, AB) T~ SCHRF i 7 B BURTE W 4558 N 9 S K 2R P BT RS R 5, JE V0 SEBR AR iz
TAThE . WIRRHYAE D, A8 R, BATH CRRETE) (GATT) sk 4k
M KRR SEI . BRI, XA TR R IIEX T8 bzt b, B LIS 6 70 55 R
T AT BEE I Sl R0 Y [ P i, R T R s AR (R A O

Fo B VRHLR G ) S A AR S S Y, R HCSCREE I IE G R . R R I
W RSHA B U ZREyamD PR 430,  1 n A R DG A A& TR G i A,
2GS 71 KRR T

(D B S

EEEREHAR I R BONE N T WTO 2R iR, EEMMARMESR ( United States—

Gasoline). BITEIZZEH, WTO EYRNUAIATE, & EE I ME IR I AL 5 o SR B AR 2 05 e i

il b, SR EJ& T WTO “ Rl R M ARG ORY™ 7 Bl Sh Sk i) IE PV Bl BAISE ] e & R BE ik

B & k., 9 5.13

B & k. 99 5.14 - .15.

B2l [F k. §5.15.

(331 Appellate Body Report, United States—Standards for Reformulated and Conventional
Gasoline, WTO Doc. WT/DS2/AB/R (1996 ££ 5 H 20 Hi#id).

B4 [/ F, 522 .
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DR 51251 1 5k, AR DR HE i VT 8 VA A 2 o T T SE O A AR e, ) SR
PERy I

1998 4 [ “IHpUR- i #6 58 (Shrimp-Turtle) F ROV HE 17 9% E TR AL 17 SR A B . B
TR A “ 4k - K 2 (Tuna-Dolphin) B /i : 1987 4E (WifG4FHi%) (Endangered
Species Act) 3R 3 EMIF i 2235 “HEalBE A" (turtle-excluding devices), PAERIHAHFLFE
Wi iEfa. B11989 4F, [F o Ny Pl Py SN AR LS5 408, HE A5 1t 1 nl R fa 3t f
IR R FTPOGAR, BRAFZ AMG0AE, 8 EREA SEEM LIRS E. CIYKIE “4&
F IR R e, R R ERINZEE D254 8 T, YRS O athe)
5520 ZBIAN BT, FIRZIEE T FER AL (exhaustible) HARBHIFAILRI ", 1)

EVRHUMSCRE T iZ K B R AR, IR E SR A T R E R SR 5
TEJE M ORI IX — ), B ZA e 36 H B & D BB RO I EKIE ARG AIET
FKIEBEA, 102 FE O IE I AT 6 ] RE7E S B [RS8 26 K. 12 vk b
A 35 FE 9 L R T 0 S5 A b, (B SI2B  fd 1 56 BRI B8 A AR 7= s sl ) Tl v
ONRBUR], - B IX 28 R 0 A0 N BE 7 i B T 235 R0

2014 4E, “BREE-IGHHIRZE" ( EU—Seals ) M@ XERZ, #—PHEHHRET
T PR & P AL A W g, A R RN S ORI B T 5K SR B [ P
i, T AR B SOV A B A B . e T AT VR IRR BVE R, IR RS T A AR A L

B Ak, %529 . GATT S5 5B A 5% A S B2 AE BN, B SRAK 5] 41 2% R B i I " A AE 2%
PR R ) 2R )R AT S A & s i st T 2L AR, 3813 T

1361 Appellate Body Report, United States—Import Prohibition of Certain Shrimp and Shrimp Products, WTO Doc.
WT/DS58/AB/R (adopted Nov. 6, 1998) [LA F fRiFR k-2 ]

B7 50 CFR. § 223.207 (2024).

B8 Act of Nov. 21, 1989, Pub. L. No. 101-162, § 609, 103 Stat. 988, 1037. %4t A i TR BUR it f R4
IR ERR R R A [k

B9 Z L. Panel Report, United States—Import Prohibition on Certain Shrimp and Shrimp Products, § 3.3, WTO
Doc. WT/DS58/R.

MO} GATT, IR 65,58 — 15250 g i,

B BR EIRHU E A8t TTFER B (exhaustible) ERZTIRIRIAIC, HAILL “H R E K AR BN A
FEAL” e BRImI SR 4R 51 55 XX S I PTa—— PR L ZOR & EL R 5 56 1 58 A R A iR 9P B, HAR
¥ 56 FE S O 4R BB S & 0 98 BRI AN R] B X St 22 50 538 .- 22 WL Shrimp-Turtle, [ HT7E 100, 19 161 - 186.
T JE R EAEITIEA,  HEI0 2% [ JE AT ZOR I RS MR s 3R B ol ge v oT ek h), B URMLA S A KR TI21T Ja
fi. ZUL: Appellate Body Report,United States—Import Prohibition of Certain Shrimp and Shrimp Products,
Recourse to Article 21.50f the DSU by Malaysia, WTO Doc. WT/DS58/AB/RW (adopted Nov. 21, 2001).

421 Shrimp-Turtle, AR 100, T 133.

[43] Appellate Body Report, European Communities—Measures Prohibiting thelmportatlon and Marketing of Seal
Products, WTO Doc. WT/DS400/AB/R, WT/DS401/AB/R (2014 & 6 H 18 Hi&idl).
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AR LS ALK R, (HLURN PG BLRR S — 2 S AL KRR S,
VR AT S SN PR B R ) — B0 IR RS o MNZE RSB b e 3 ] i ) 3 11
FUR B Sl T S AN AP S R A b e . 2R “ B IR R B IR R M5k
1, g R0 B AN T DA SR A it R TR 1 AA A, RO R A P i AR T
Ay E E AR ST ANE A ARt DR TR E AR AT A,
RS TR TR T OB . ENIX AR A [ N T IR AU B A AR B S it T
Gy N R, BTy SR AR B .

R LRGSR T B 5k, DI R AR S AT “ OR3P A SLIE AR BT 0 75 10
B, W EATIE 2, el — A S A K B 8 A U FLTH S xhiigah (A7) TEBNINASBE,
IR AR AR O S E N LT . WURSE AL G AR P 3R, LA ARNE T (OB
FCR Gy i) #5110 Sk BT ARk ik C RBIHE bE . (HARYE “WCR-15 7 2 BT “ Bk
TR BFhsE, RAEEATEN E Al ey GATT 55 3 4530501 1 1] pAy M 4 it 1) 775 %
P, BRI i@ GFLEME) RIS TG AZER .

(2)  EEFAIEIEIE

“UFO-IRIR R 5 BRSSO AN TE I IR R B (A E A L
FCPT e S A BRI EL . A EC TR, 3 FEUNIR AT 0 St i) e A T O S
B ERSFEAL, X ERE TR BN 2

Wi g R AT HLE] (Carbon border adjustments , CBAs) & b i # Y FI5IE . %M L) 5 B
N, A DA ST A R T B Y SO e AR R A . R0 HOHE T, IR
st AN S AR L7 [ R S B AR MACRRASE B A AR P e TP [ 5, TS RAS A S T A ] [ 287 i A7
FEOLH . VSRR S, A E A BB s A Sl AR = A, BRI L@ Pt

(44 European Parliament and Council Regulation 1007/2009, art. 3, 2009 O.J. (L. 286) 36,

3858 =TI A1 2% ol T RAT & A A A A A 7= e 7] L

U1 e b, R RSB A B, Ry ) AR Sk A S v o VR B (IR A L (D) RIS 7 it A
.
M6 GATT, [ERIHE 65, 5 =45 @)W,

6an, SR GET R KAIEE . —EHAER AT 57 DARMER RG] (GATT Hh AR IR ALX L)) SLif
BEO2242 20, fl40: Robert L. Howse & Jared M. Genser, Are EU TradeSanctions on Burma Compatible with
WTO Law?, 29 MICH. J. INT’ L L. 165 (2008).

B9 VRIS EE R TR, MIBANERTHLE (CBA) ZfEi 17 5 5 8 7 i A A
Y%Ak, N, Z0.: James Bacchus, Legal Issues with the European Carbon Border Adjustment Mechanism, 125
CATO INST. 1, 1 (Aug. 9,
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77 it 5 A [ 7 i R RS 2 YRR N PSR T . WINSEIRUCR KRG, SHLENE R 1A EE
5 48 STt B 1 B A A B Pt R I S AR

R RALEA TS (CBA) HUIREHROA, (HIGZRAERM, o0 R KAk Ar
5. BOUIINAE 2009-2010 4], 58 [ [ 22 2 3035k 5 1 1 ED0T a2 11 7 ot St B I 45 1 9 it . 1)
SR R A A H 0 43k AN B AR RO BB IA 5 T HLA] ( CBA Mechanism , CBAMD & T
2023 FFIEA R AL AR ST, KBRS ™ i R 3 11 7 D) Sk i 2
P R R R RO AR E PR AR AR R B B B A R R HE I SE % /K & (Emissions Trading
Scheme,ETS) B E

RSN BRI S LRI IR R T AR BOR R REL 5, TR BR
TN Sy R A P R A G E o A R A R B R A BRSO AL B
At 2R XA I . DA 28 S EOR AT R] Dy i 7 BR B RS B 1 [ i B . (R4S
BEAMITBD HOBRHEAS 2, 78 40 Bl 4+

%, BRINVERE (The European Court of Justice ) B [H1 T AMETZS AW Fi8, GERR IR e -
BRANFEE SR P iR BB T HA A LI I LA “ ERRAE ALY, B FER RHLEE A BR B2 45
THTBNE B BATICR IR o PY AT L, YRR A E WK T DR BB AN IR 95470 (i

KR A SR ANIRHE ), A i as 24wk N BR B T3 S A 2 e 55 i 2% 1. IR, RERAAE
WK L 50 PV B A AR 5%, WS A 7 70 B P OGS X R i MR 556 N BRI 2R A T A B
o

2021)  (( “[RRIASEE L] H ARt 0= ol 5 [ 10 TR 58 A A 77 A (R RO BR (4 7 ). 4R T, XA
PPREAC BRI N T 56 WTO AEBCHLAIN, 1 Ak B 245 it A 75 J T3 58wl i Yu ik ) 3R

491 Jennifer A. Hillman, Changing Climate for Carbon Taxes: Who’ s Afraid of the WTO?, 2013 GERMAN
MARSHALL FUND 1.

(59 [5] I ; Robert Howse & Antonia L. Eliason, Domestic and International Strategies to Address Climate Change: An
Overview of the WTO Legal Issues, in INTERNATIONAL TRADE REGULATION AND THE MITIGATION OF
CLIMATE CHANGE 48 (Thomas Cottier, Olga Nartova & Sadeq Z. Bigdeli eds., 2009)ate for Carbon Taxes: Who’ s
Afraid of the WTO?,2013 GERMAN MARSHALL FUND 1.

(511 Stephen Kyo, Bernd G. Janzen & Holly M. Smith, Border Adjustment Measures in Proposed U.S. Climate Change
Legislation— “A New Chapter in America’ s Leadership on Change?” ,9 SUSTAINABLE DEV. L. & POL’ Y 12,
16 (2009).

(321 Proposal for a Regulation of the European Parliament and of the Council Establishing a Carbon Border
Adjustment Mechanism, COM (2021) 564 final (July 14, 2021).

1331 European Parliament and Council Directive 2008/101/EC, 2009 O.J. (L 8) 3.

(341 Z: i, Case C-366/10, Air Transp. Ass’ n of Am. v. Sec’ y of State for Energy and Climate Change , 2011 E.C.R.
1-13833, I-13892.

59 TR, BB TSR Sy, R R (ETS) &M THAMAR
I .
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DR B A BRI B AL IF AR . 7E 2020 ER Gk A, ARG TR FEE R G R L
FE SRS, EHPEE I, EORE LT R. B UL, E. gk
H AH SRR R AR B RRA I B S5 S L . 7) FE B BURF 5 I BDE L [R] R AL “ A BR AT FE440
B8P (Global Arrangement on Sustainable Steel and Aluminum Trade), #EiZPMYAIFAE S, 3£
B RR R A 2 5 LR iR TS A R AN B A St T S e N PR, [ A8 e @ AT ML AT
T Bl N A Jiti——— X S b — Fh 2 i 55 15 AL (a multi-lateral CBA). B¥)

BB & 1 BRAEE 7 T B BRSO R R B i . B4, RREEAE 2018 SEEIT ) (7T
A REVRTE ) B SR A [ 7 A U A A S, (H B HE BRSSPI RE 51 K “ R4 - M R
FAAEAL” (1 1 U ZE R RN 4% o 9912021 4F 11 B, BREIE— 2D 5 AR IR 13k O 2020 4
Je P J SRR = iy, (60

R SRR A I Y BV A T, O BUE A 3 0 T 5 R s AASR52 e o 10 S8R
ARMA K= i 454, WO 22 e il 0 b 22 0 % B8R =2 107 (Frans Timmermans) B 5 : “FK
B AGAE . KEL ARKE S AR RR AR R R R IR ARRBR B HE T O R
T RAAEE T S IR B RS : AR SRR IR SR AAT G AR il 1) T S AR AN 244

1561 Z: Il Ari Natter, Jennifer A Dlouhy & David Westin, Biden Exploring Border Adjustment Tax to Fight Climate
Change, BLOOMBERG (Apr. 23,2021, 1:50 PM),https://www.bloomberg.com/news/articles/2021-04-23/biden-
exploring-borderadjustment-tax-to-fight-climate-change; Clean Competition Act, S. 4355, 117th Cong. (2022);FAIR
Transition and Competition Act of 2021, H.R. 4534, 117th Cong.

[57] Rachel Morison & Anna Edwards, U.K. Considers Carbon Border Tax to Protect Domestic Industry,
BLOOMBERG (May 28, 2021, 2:21 AM), https://www.bloomberg.com/news/articles/2021-05-28/u-k-considers-
carbon-border-tax-to-protect-domestic-industry; Exploring Border Carbon Adjustments for Canada, GOV’ T OF
CAN. (June 2, 2023),https://www.canada.ca/en/department-finance/programs/consultations/202 1/bordercarbon-
adjustments/exploring-border-carbon-adjustments-canada.html; Shiho Takezawa,Japan Mulls Carbon Border Tax for
Polluters, Nikkei Says (1), BLOOMBERG TAX (Feb. 10, 2021, 6:31PM), https://news.bloombergtax.com/daily-tax-
report-international/japan-mulls-carbonborder-tax-for-biggest-polluters-nikkei-says

[58] Fact Sheet: The United States and European Union to Negotiate World” s First CarbonBased Sectoral Arrangement
on Steel and Aluminum Trade, THE WHITE HOUSE (Oct. 31, 2021) https://www.whitehouse.gov/briefing-
room/statements-releases/2021/10/3 1/fact-sheetthe-united-states-and-european-union-to-negotiate-worlds-first-carbon-
based-sectoralarrangement-on-steel-and-aluminum-trade; see also Todd N. Tucker & Timothy Meyer, AGreen Steel
Deal: Toward Pro-Jobs, Pro-Climate Transatlantic Cooperation on Carbon BorderMeasures, ROOSEVELT INST. (June
3, 2021), https://rooseveltinstitute.org/wp-content/uploads/2021/06/R1_GreenSteelDeal WorkingPaper 202106.pdf
(proposing that the U.S.and EU replace existing national security tariffs on steel with a common external tariff on high-
carbon steel).

(391 Buropean Parliament and Council Directive 2018/2001 O.J. (L 328) 82, 94.

(601 Bryan Pietsch, E.U. Seeks to Block Import of Commodities that Drive Deforestation, WASH. POST (Nov. 17, 2021,
5:04 PM) https://www.washingtonpost.com/world/2021/11/17/eu-commodity-importsdeforestation.

611 European Commission Speech SPEECH/21/6085, Press Conference by Executive Vice-President Frans
Timmermans and Commissioner Sinkevicius on a Package of Proposalson Soil, Waste and Deforestation (Nov. 17,
2021).
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56 E A EE 1E 5 RICABAT AR AIHE O b, E DR S T NAR S e 22 1 ok 402
(E STl 7484 . 2021 SEAAR I (4B /RGRIE 57 3B %) (BTl “The Uyghur Forced Labor
Prevention Act”), 7= EHsEMX G R4EE /R AMEREH, 75E BB RILABUT N
M2 RIS HIM A E N SRIE S5 B i, FRHR AR B D BISE[H . S ERE T2y 2y %) ik
S SRR S IR R T 454, BESEE. BRI nER. HA. BRI, O

FE AU PN B RN, BOABEREENLSE] (CBA) PR ETST S5 AR MRIR AR 55
057 ZAR ST SR D24, TUTRMELUER I, 4R, X SRR W] RETE tH 5 A S I e
Phik: E1EEJE VG AN B SR FEE OO ER B (TR REJETE 4) ( Renewable Energy Directive) H
TEARMRHAR I (HO2 3 780, T R R B I 5 VR BE ML ZE. 2026 4 A TSI 5 8 mT R T 3 5
(HVT 22 A IR IR 20D A SR TS 458 1A ¥4 97 1) &M 6T i i R IR S5 ALE RS I DL o, 3 TE 2 21 A

DAK [l B 5 M R A B iR 2 A2 e

(=) HEBik

| B A Dy Tl s — AN AL AD H 2 B L B ek, (SRR e St 5 [ s 57 5 v
BONARAL. dnaT R, RS kAR & AR MR R i KB, R A 1R B8 A Tl
NI ARV E AL . D HMERRAE T, fEZ DN RGHIEBIAFAE IR [ 5 2 18], 0] & 2
S TCAERLAL o

SEPRR HIEFM, EERBEIEARRA “AEFE 5 7 MAESR FUEIERAL (E R
A “ AR IR E ” [ source country, B “ BEARAE Y, “J& 1131 [ X [residence country,
BN CERAMAEZR D 0, g G /b o iR B2 . SR, BRSO R ] 32 B T

1021 European Commission Questions and Answers QANDA/21/5919, Questions and Answers on New Rules for

Deforestation-free Products (Nov. 17, 2021), https://ec.europa.eu/commission/presscorner/detail/en/qanda 21 5919.
163] Uyghur Forced Labor Prevention Act, [FRIJE 33. (PEEVE: deabs| HAMRREE MRS IALE)

[64] European Commission Questions and Answers QANDA/21/5919, Questions and Answers on New Rules for
Deforestation-free Products (Nov. 17, 2021), https://ec.europa.eu/commission/presscorner/detail/en/qanda 21 5919.
(651 See Ruth Mason, The Transformation of International Tax, 114 AM. J. INT’ L L. 353 (2020) (=53 41 E Brpi
HHE T MARA FE TR

(6] See, e.g., Reuven S. Avi-Yonah, International Tax as International Law, 57 TAX L. REV.

483, 483 (2004); Mason, Hij{¥ 129, 3 355-356 1.
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fleg b, & D BUSCE BB A E BB T IR R YE . SRIEHE Csource) 1E IR & 1
(residence). [ FRyZad & o v B 500 8 RAME () A BRI ASAERL, (7] 9 50 VR RHTAT SR T4
[E 55 N TS AERE . 7 P b, SRIEHUAE FERCRT DL o A= MR RE S AT B MEiE 3l . (HAE 20 HH:
@, Hou BT A RS . Besh, Bllkchh e oA e R AL AR R A AL, X
BB T “AEPE R IBMUE N (Production Jurisdiction norm), (%)

TEARTRWZ AT, 25 2 H [F I AT AR AN & R S i BB R, SR CE FE B TR ()
MREONFENR,, X R NG TGS TR S IESEE AT F—E K. R, 19 DRz 20
2], B TR ar HESI AT — Ak, AIbBiRiBk 22 s AR & RO ZERBOSON , S BB
FERUE & 1 & ERE AT DO A J& IR 4 BR AT A AR, 0 m] DL A JE IRAE AR [ 55 4 R TR
AR FEA K AR AT Re . VONA] — B U N AT REAR IS BBE 22 [ AERE, T i
W& T F i BRAEA S5 A 1 A, 50 b T 45 FEDRP SO SR U5 55 J B B A7 ) DA SE B vEEAN D

5 [ 22 B A MV AR I SO AR B R . AEIRIRE, 7 20 HHE2E 20 4E4X, S EBURFZAT 1
FscE, B EE PR IE S R B R RSB EAERL. U104, BUACE Br

(671 Mason, HiJE 129, 2 355 B1; Avi-Yonah, FiIVE 130,55 490 71 (% EXTHE N = A IR AT AEIERIAL, ENE
PRk B L. ).

(681 Mason, HiIVE 129, 55 356 TU( “BiHScbh i R A1 SRIFHIERIAL, KB R M RIE U 7 2 ) B
Hlyeeeeee ” )

169 CRISTIAN OLIVER LUCAS-MAS & RAUL FELIX JUNQUERA-VARELA, TAX THEORY

APPLIED TO THE DIGITAL ECONOMY: A PROPOSAL FOR A DIGITAL DATA TAX AND A GLOBAL
INTERNET TAX AGENCY 1 (2021)

701 Rebecca M. Kysar, Unraveling the Tax Treaty, 104 MINN. L. REV. 1755, 1760 (2020)

( “HERBURIRAAEBAE T P AR N EEE ERED AR, T2 h T aRIEE Oy ED
fEBL " ).

U1 & &, 25 1760 - 1761 T; %% W.:  Steven A. Dean, Philosopher Kings and International Tax: A

New Approach to Tax Havens, Tax Flight, and International Tax Cooperation, 58 HASTINGS L.J.

911, 939 - 47 (2007) ( “INANEAERI & 2 Fr AL TIHTE ezl EAEn] B NIt T = 50F)
7’ ” );Mitchell A. Kane, A Defense of Source Rules in International Tax, 32 YALE J. ON REGUL. 311, 313

(2015). The treaties also clarify priority of taxing rights when a person is a resident of two

states. = W¥i,. OECD MODEL TAX CONVENTION ON INCOME AND ON CAPITAL, art. 4.2 (2017),
https://www.oecd.org/ctp/model-tax-convention-on-income-and-on-capital-full-version-

9a5b369e-en.htm [LL R &k OECD MODEL TAX TREATY].
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N AR, RN E oK B SN T5 B ERVE R, 38 WOk 75 T E R SE[E 2 I EL
FIRF=BURFVF AU 2801, ek R A RTR =AU S b F 3 A A 9 TR = AL
T 5 AU I R SOBGRIU BTAE [ 2 (500

$F 2 HNZEAL, Bl e 5 B B H RSO SRIE A e i S s AT R A
i, (OECD BilsthhiEiE4) (OECD Model Tax Treaty) 545 VRS F 2% B JA & T 50iH 7 AL
SEBRE AT BUEE,  SEROC RSSO ISR AT (R4 A0 e, ikl
TP E .

21 Mason, Bi7E 129, 5 355 7.

3 [E k., % 356 7i; OECD MODEL TAX TREATY, A #ij{E 135.

U4 ERTE, SEPUSES 13 CCANIBERRT —E, RISEZERE A MRS RN,

751 % W,:  Omri Marian, Jurisdiction to Tax Corporations, 54 B.C. L. REV. 1613(2013) (W& K& T4k Bl & [ &
B E P sE ).

6l BT BRI M R, AT E RO EE IR, E AR NE RS 085 R H AR
EHREX NI . Avi-Yonah, BIVE 129, 4 485 - 486 Ti.

U1 2, Kane, HiE: 135,

81 [iyE, 28 331 00 A PERIE N B

71 OECD MODEL TAX TREATY, ®i¥¥ 135, £+%.

EDI 1 SO~ i pit-

B [ERE, S T&S LK CRAETEHLE T RS E B — 77 B R A EH RRAERUE A 3, BAE
%5 —EERL.

B2 [FRGE, 4 S B UM NRGLE G E R, R T g A,
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— R TIPS I 3 5 G S R 55 PR e R W
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RSB 5E VAP AL A LS I AEBL RS R M e He—, W i R 5058 A5 b HAb G
PR I PLSE IR, ORI, RIE s VERUE I 9% X Sl SO R ORI HSON . P
VIR AERANANGR DT (RIS A 25 A e s R B =, EARME o iF
VR E XS ENVAFEAEDL, B LAV A% A A SR L E S P Ou R . 1)

Sl b, I R 2 HEAS R R R TSR 1 X AR Rl 358 A JE SR 2 A5 AR A - B
HHTHEGSNE Braliry sk LSRR, A s R X R T R o0 SRt
—pandl 1R R E R PE AL BT T Ok 22 185 [ Sk AN AR S A A A R TT B A B 7 i 5 ik
55 RURE AR B 58 AT FOMEBURRF SRS o e T BB B ML 1R 28 AR G 17 2677 A4 P
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[83] Stephen E. Shay, J. Clifton Fleming, Jr. & Robert J. Peroni, The David R. Tillinghast Lecture: “What’s Source Got
to Do with It?” Source Rules and U.S. International Taxation, 56 TAX L. REV. 81, 140 (2002)  (“ 35 55 Fif5 01—k
TSI 2 57 55 k. 7D

84 Z: Il Total Trade in Services, UNITED NATIONS CONFERENCE ON TRADE AND DEVELOPMENT
HANDBOOK OF STATISTICS 2023 fig. 1, https://hbs.unctad.org/total-trade-inservices (last visited Mar. 5, 2024)

(85 Mason, HiVE 129, %5 356 50 (“BUC b il PR ESRIEHAEBIAL, KB as MR IEHF#2 28 R

18] OECD MODEL TAX TREATY, HiyE: 135, S5 1-2 3k £+ 458 12 5 GUE & RE S AF] S
ATERRGAERAD; Kysar, FIE 134, 21761 - 1762 Ti.

187 OECD MODEL TAX TREATY,RiiE 135, 55+ 4% 1 #&.

1881 OECD MODEL TAX TREATY, fiyE: 135, 51255 1 #; Kysar, #iyE 134, 2 1761 - 1762 T,

189 Mason, HiVE 129, 55 356 Ti.
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350 Wb, SR AE TR A A B R B . PURRT TR, B iR S5 IR IX
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B AT A TRERSG ] R0 R Al AR R 2 Ml [X BB (tax havens) WAL AT . Pkl
IR RR P B IR 2810 7] SEBLRERL, T KR AU I Al e B B8 7. PUIRE,
FEF B R IX ) SRIBE A P LAVE T4 A B 55 R SE A, SIRBE R B X SEAR AT AL 5y o 1)
MBI el E M (transfer pricing) AIERAE, ZFERBRAMVIEIE A IERMREG i« A 55 BUAL
HEIEZ Gy e I R B » S5 Ao 3 o A 5 i X T 2 R R 7 A B A 55 oK S A 5 K
1k, P

BEZG AR 7] B 20 B e U W IX AR AR . s (Pfizer) N WP HAESE HWT A %
M AR BRI A 45 5 IR 251N ) “RERR 2 R A 25 7, % A DR AP IR 25 R A 45 58 [ BE Y
A KRS . PTInpbERE 2 )5, 29k B P AR U e e AR AR R /R =2, T ARSE
At

1901 Z: Iil, Reuven S. Avi-Yonah, Kimberly A. Clausing & Michael C. Durst, Allocating Business Profits for Tax
Purposes: A Proposal to Adopt a Formulary Profit Split, 9 FLA. TAX. REV. 497, 500 (2009); Samuel Kortum & David
Weisbach, The Design of Border Adjustments for Carbon Prices, 70 NAT’ L TAX J. 421, 426 (2017).

P11 LUCAS-MAS & JUNQUERA-VARELA, R VE 133, %53 7.

21 Reuven Avi-Yonah, Young Ran (Christine) Kim & Karen Sam, A New Framework

for Digital Taxation, 63 HARV. INT” L L.J. 279,280 (2022) (” k. M D2k B Sk in 4 Rehg 52 4518
2k b7 AT ESRBUON , TTTC TR WAL SARAFAE, it DUE AT BE I 5 ) 1X L6117 3 6 Sl 2 AR ik )

3] LUCAS-MAS & JUNQUERA-VARELA, HiyE 132, 8 3 T1; Avi-Yonah &, iVE 154, 2 516 1.

% LUCAS-MAS & JUNQUERA-VARELA, HivE 132, 353 JU (“HEEMIE(EREREM:, 0 bXTem ot =i
HMBEAT A E AORE T, 7SS [ il e T e A 2 e R e 7% ) R TE [ DLRRAR B A 0 T B R B X 1
O3 ) B AT LAL) AT ) ] — 5 ] £ 11 AV 2 TR 3 A X g SR BBk Al IS e 3% BRASUR ™)

5] 5] |; Avi-Yonah %5, RUVE 154, 28 511 U1; 520 Brad W. Setser, The Irish Shock to U.S. Manufacturing?,
COUNCIL ON FOREIGN RELS. (May 15, 2020), https://www.cfr.org/blog/irish-shock-us-manufacturing.

Pl Z I Aitor Navarro, Simplification in Transfer Pricing: A Plea for the Enactment of Rebuttable Predetermined
Margins and Methods Within Developing Countries, 22 FLA. TAX REV.

755,760 (2019) ( “WLFEREN IR, BNFERBESEAR Z BHEAT/0HC, dRSLAE 5 J7 AT HEIRIZE 5 — M, BA
SRR ORISR B ) A A o0 7 )

©7 Tom Bergin & Kevin Drawbaugh, How Pfizer Has Shifted U.S. Profits Overseas for Years, REUTERS (Nov. 16,
2015, 10:03 AM), https://www.reuters.com/article/idUSKCNOTS1ZS.
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2015 4F, SR A T Y g3 IR PR RS 2% /R 22, BB P BUAAE B /R 24 GDP 1Y 26%,
% SEPR S Z IR R AR . PIRBIRGIE . YRMEAR  (Allergan) [HAIEE
FFEE G I A S AR R AR B T 5022 H1) “Swoosh” FFRAL. 5 L) 2257 & AR~
BUEE, B BACHE B R R 2 B 558 A7) (shell companies) 4 Fo [

DA [ bR A BRI AR T AR TR 28, BT DM A T IXM BRI R, i
AARME S EFF AR R 1) T SRR AR, % EE A R AR HERE I R A
FOVESRBAL (LUTFRFLEHME OECD) HER FIZ ik F. 1998 4 (IR KERIHE
ZithsE) (Ottawa Taxation Framework) F1 2005 F2 & H A F RIS, BEEUR 77 551
BOSGEIAREAT T WIS, E AR M BUCE SR B 2 B AE L. DOSRIMT7E 2007 4R ) 2008
FEMENE, BTMBUES, BURAEATREBE, 1o

fE2013 4, Mi+EHERH (G200 TR, ZA44141 (OECD) a3 T "BisE 5 R H 5
" ( Base Erosion and Profit Shifting, BEPS) 173/t X, U024 M EATAAAR, B8 B Al b e He
“YrfE A% (value creation) KAHHIIRAIE. VPIEMWIP4ES (Daniel Shaviro)fifg i, iX—
SE SCRT e AR 1A IR = B QSN Ao R AR (A = [, I a6 T S e i ia [, B0
P SRR R 4 5 7. DR 2 SO ORI R, TR T LA S O A B i A

*/]T\“{ﬁ o [105]

8] Paul Krugman, Leprechaun Economics Key to Understanding U.S. Corporate Tax Proposal, THE IRISH TIMES
(Apr. 9, 2021, 8:45 PM).https://www.irishtimes.com/business/economy/leprechaun-economics-key-tounderstanding-us-
corporate-tax-proposal-1.4533410.

991 Jesse Drucker & Simon Bower, After a Tax Crackdown, Apple Found a New Shelter. For Its Profits, N.Y. TIMES
(Now. 6, 2017), https://www.nytimes.com/2017/11/06/world/apple-taxes-jersey.html.

(1901 Aitor Navarro, The Allocation of Taxing Rights Under Pillar One of the OECD Proposal, in OXFORD
HANDBOOK OF INTERNATIONAL TAX LAW 951, 953 (Florian Haase & Georg Kofler eds., 2023).

vo & b, #5954 Ui,

(021 2, fiin, BASE EROSION AND PROFIT SHIFTING PROJECT, OECD, ADDRESSING THE TAX
CHALLENGES OF THE DIGITAL ECONOMY, ACTION 1: 2015 FINAL REPORT (2015).

U3l Z I, flty, Stanley Langbein & Max R. Fuss, The OECD/G20-BEPS-Project and the Value Creation
Paradigm: Economic Reality Disemboguing into the Interpretation of the Arm’ s Length Standard, 51 INT" L LAW.
259 (2018).

(1041 Daniel Shaviro, Digital Services Taxes and the Broader Shift from Determining the Source of Income to Taxing
Location-Specific Rents, NYU LAW AND ECONOMICS RESEARCH PAPER NO. 19-36 at 4 (2020),
https://papers.ssrn.com/sol3/Papers.cfm?abstract id=3448070.

[osl 7 -,
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BN BRI KRR SR 10

BFEEVE. $Ew. VEE. EE. BB BORAL TS, EHHAMEEANKERCW G
BRI IR B R . VO % E B S AAAE 22 5, (B rh ik [ Fy o B2 e BARER AR B
S 25 ] i I A A TR PRl Y SRAT I 3 B S BAA N, S e i L R P STk 1358 90 HE VL 3%
fIBE . ST b, ZBORE IR “ B A7AE” (digital presence)VFE AAERIKHE; 101k
br b, XA “BFARAE” oA —— Il Gt e IR S i AEVE E R P B, R RAE
R 2 WA o

VENARZ R ER O H T IR S SR AL I T A, SEEDG R T 92 Soxs . SEE BT 5 AR 70
/A% (U.S. Trade Representative, USTR) T 2019 4E 3R 55 [E AU 1) 8 - IR 45 Bl e T 1 2,
2020 F KR AEEY BEFE L EK. MIUSTR HZh8, BB TFREBAER G R ZM
B, 3 E RIS B, TRAREE 1974 4E51 5538 28 301 %5a 35 Gl ARy . U
K7 L E BRI AE = KR AR 73 O R AR A SE A ME 55 e E b AT AE
FORNEAERL PR e i Y R B 5 BB PR (SR PR o0 /B B A 26 [ )R
BIHCF IR ). 1112 USTR e 2 B AT 870 I P Al DA 25%4R SRR, ABAE T SRR AR e
Ti FWEE AT . VPSR A O 2021 EIARU BVE AR, G HEVEAT, Sl DLV 9t
JR M AAZ O SR 772" (Two-Pillar Solution) T /0 BCAEBAL . 24 Nk, B &K

11061 William Alan Reinsch, Carlota Martinez-Don & Jack Caporal, What” s Behind USTR’ s New Digital Services
Tax Investigation?, CTR. FOR STRATEGIC & INT’ L STUD. (June 19, 2020), https://www.csis.org/analysis/whats-
behind-ustrs-new-digital-servicestax-investigation.

(1071 [F]_I; Lilian V. Faulhaber, Taxing Tech: The Future of Digital Taxation, 39 VA. TAX REV. 145, 156 (2019).

[108]  KPMG, TAXATION OF THE DIGITALIZED ECONOMY: DEVELOPMENTS SUMMARY 12 (2024),
https://kpmg.com/kpmg-us/content/dam/kpmg/pdf/2023/digitalized-economytaxation-developments-summary.pdf.
0091 [& |5 5520, Faulhaber, B 171, 25 158 Ui

(1191 Notice of Initiation of a Section 301 Investigation of France’ s Digital Services Tax, 84 Fed. Reg. 34042 (July 16,
2019); Notice of Initiation of Section 301 Investigations of Digital Services Taxes, 85 Fed. Reg. 34709 (June 5, 2020).
1] Notice of Determination and Request for Comments Concerning Action Pursuant to Section 301: France’ s
Digital Services Tax, 84 Fed. Reg. 66956 (Dec. 6, 2019).

(1121 U.S. TRADE REPRESENTATIVE, REPORT ON FRANCE’ S DIGITAL SERVICES TAX 30 (2019),
https://ustr.gov/sites/default/files/Report_On_France%?27s_Digital Services Tax.pdf.

[113] Notice of Action in the Section 301 Investigation of France” s Digital Services Tax, 85 Fed. Reg. 43292 (July 16,
2020).

(1141 Two-Pillar Solution, [FIHTE 15.
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57 5 VR B S R ) Ml

(1151 Naomi Jagoda, Ireland Joining International Agreement on Global Minimum Tax, THE HILL (Oct. 7, 2021, 2:15
PM), https://thehill.com/policy/finance/575790-ireland-joininginternational-agreement-on-global-minimum-tax.

(116 OECD, SECRETARY-GENERAL TAX REPORT TO G20 FINANCE MINISTERS AND CENTRAL BANK
GOVERNORS 8 (2021), https://www.oecd.org/tax/oecd-secretary-generaltax-report-g20-finance-ministers-july-
2021.pdf. & FH Al 75 i 2 AE AN L 200 2B 7T HANEZES] 10% 89 5% 1F, AERAE AL 5 Gl R 55l Ak T -5
. FETE.

M7 RIHE . ZEBRRN “A S8, B SUEIE A “BR#”, FUE X5 A 7048 58 IR 55 B S0 K
TS % 2B BRI A PR . XA %8 CRTE 150, 3 2-3 L,

U181 Navarro, iVE 164, 25 957 T,

U0 SRETT 28 (LRI 150, 55 4 7. ARRE B (5 30D M@ e 188 — 30k . il A ik
NIEE) 7.5 ALRRTCRITT & 3 — SAERBE %A [FIHTE .

1201 [&] 3%, %5 3 U1; Alan Rappeport, Finance Leaders Reach Global Tax Deal Aimed at Ending Profit

Shifting, N.Y. TIMES (Oct. 8, 2021), https://www.nytimes.com/2021/06/05/us/politics/g7-global-minimum-tax.html.
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1. APEEEL

e [E B0 S 2B W S A T e BR 2 B X i) s g arik . U236 EIEAE R BTl Ja s ) 7,
HAE SRR R T PSS KB DGR (territorial nexus). 38 B BEH R ik B fE 1907 4F “3£
H & EA T FEA R AT %" (American Banana Co. v. United Fruit Co.) R L iZJE N, 12217E
SR Y B A ] R

“ R EEAT RN . AT N A S WM, RS A AT O R A E Kk
HEHE .. — A R T A NATAEE AU, ARIEAT BRI B SR AT
B, AMUARNIE, FR B E R T, FEERALEEN (comity of nations), &
B K 58 A BUR P 7 1)

ZRW B HEEEAF . FEECE DA FEMEE, KEGEgkm i FE R a, 12
WS BEE R A R BT AT 5 ORI RIS BN EURT T P iR A F S A T IR )
e USRS R5K, #E MAT MR T EHI SRR 5 M54 36 mE E ik i,
M (HI/RE9%) (Sherman Act). 126

TE AR R ARRVEREBE S (R TR - ST R5 0TI B2 R 2 5 s AR 1485 P 7 7= I
PSS B LT, B 55 AR RS [ R SR A DG TR AT AR B A B AT R D27 ek,
“ R IEF R AT R KA T 4 ST (AR ] . DS Ay R A R IR S T skt
A BTN PSS A SRR, BT ASE E AR SRS SRR TR, RHA AN
55 E B B R A FL A A A T B A M AL

021 (PR ZIE) AT 1890 4F, SEEI M ECATEFESURMI AT . #E 1960 4, (LA L) 20 4> EH K2
TIEARBUR, RGN ELR] 1957 S5 A4 H 6 8 d & RRRE K SE4+%. A2 130 MEFIA E4E, EH
o 22 B B0 1) I TRDRH B0, LR 52 55 [ R0 S R 50

[122] American Banana Co. v. United Fruit Co., 213 U.S. 347 (1907).

0231 & b, £ 356 W.

024 & b, £ 354 Ui

025 & k., %% 357-358 Tl

(261 /] £, % 354-355 .

027 [ b, 55358 e (“ULHR FALE SR BUEEIAT ) A BRI ARA S K AE T oo S ESUE TG A, B
TR LI B ST ARV &S LIEAR SR wEARE, XA E LR AT ER. "

U281 2L, i, Jenny S. Martinez, New Territorialism and Old Territorialism, 99 CORNELL L.

REV. 1387, 1388 (2014) (“7f ‘REFEAT R W, FemERRfsn 7 BFRERNE o AmiE 1 IR 80T HE
TE e "); Katherine Florey, Resituating Territoriality, 27 GEO. MASON L. REV. 141, 170

(2019) (7 IEZAEEIRN, SREFEAFZE KHERLS IHERr R i A BUR BB AR . fildn, —
F BT ERCE 7E B BLEF AL YE AT AL T “ (A EE));  Jeffrey A. Meyer, Dual

Illegality and Geoambiguous Law: A New Rule for Extraterritorial Application of U.S. Law, 95

MINN. L. REV. 110, 132 (2010) (“FEzEHritad sk, J@th 5 M1 R — B X 55 AMT AT VR B AL
R i AEN ) o
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SR LR AR 4l . “REEHEAT R PHRA T _EWE <A =47 9 e i 1)
W, AR R R E RS . RS RO TS R EE A E UERBEA T RERA)
AL PR A AN E BURF St S 56 AT N 5 AT 9 5 26 EAAAE T @ s oG R, B2 PR HL A 38 [ e A7 Sk
PRHLR,  SEBRCNIZZEWMAT Rl 16 m A BB 56 [E Y s . 12)

SR, AenEPeEE R R EEF R AT R EREEREL, R 7 ST RN
HIORHRRAY . FET AR S, ERMAMEGE T T 2w B CEEEEH AR
$ii o VSO0 S (R R BRVE AT A X T RN AL P B P I T B AR, IR ST e A TR T A AR

T, A R RN ZZE TR 3 [ B T I B (R SR N R . TG IR R AT N NSRRI B
TUEF=IGEN AT, SRS 56 [EVH 0 2 e U TG ], AN VR L 78 9 (R A A LR Al o
[131]

2. JEBHRERERK

G AN, SR FER R A B T AR B R BEC AT . 2B sEfr b, i
LA E R ERRON R SR MARRUE, FREFE A < LA R Al JE i 218 ) <4
RN EFERURIE B IS A . 52, WBHbEIRCR AR I R SO B A 8
MU, TR BT S T VRS PN AT TR BT 4 T R AR -

X —HA IR T 1945 10 “ S H YR SE E Fk A 7] (FRIFR Alcoa) % ” (United States v. Aluminum
Co. of America). 5 —i8[VEFT ) E1E « (EVL'E (Judge Learned Hand) 7EHFJRH#E: #—
AN B = PR 24w BRI AR A H 1 5 R AR i AL R S R HL S BREE e 1 38 [ T3 s I S R 2D .
(1330851 52 BRARAT DML TG B 75 R AR TE SR B A TG SR R o D3I L, “ SRR A 7] 587 #ior

(290 3 6 el ) S [ FE RS P A B R & Y R

(300 FAREURAT A CRIAFZEREFANAT D BN, AT B RR B 1 HE B 7 2R T 50

(310 G2 3] e A B Rt T AR D9 0 FH 1 A0 R BSURT A6 L8 Y B 9 A T I 2B AT e R, SE55 rhoxd X —
PR T T GEZ AR

1321 ZL:  Roger P. Alford, The Extraterritorial Application of Antitrust Laws: The United States and European
Community Approaches, 33 VA. J. INT” L L. 1(1992).

(1331 United States v. Aluminum Co. of Am., 148 F.2d 416, 444 (2d. Cir. 1945). 1T f5 sk Beik B ABOA 2 e 2
K, AEKBHE WEERL . REARRATE KM A A RIS IRIL AR 27 (Continental Ore Co.
v. Union Carbide & Carbon Corp., 370 U.S. 690, 704 (1962)) HR4N T “R 35 m .

U341 ZWEEE (Judge Hand) 7EHFIEEFEAFZE (American Banana Co.) B, S Bz RN N Rk sk
B JE - (presumption against extraterritoriality) [Fi&H 525, 2 0L Aluminum Co. of Am., 148 F.2d

at 443.
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TR JE O C AR B —— N B 2 i B R SR B B A AR, R
#E R . 1Y)

“SREMLA TR IR T RE R B WL SR A A R R AR, PO —
W, VEBEE R “RCRT PN AN ERRUNARTE . P BRI AR IR T R, (2
ReBL “akAh 7 filid AR (I3RIE, U5ihag 1 S BAT I A8 T I E ERCE R . P
W CEAME” R4 PSS TSN, TN EREBUORIB A “ROR” 8RB R D
SN e A AE ST A P R K g o 18]

BORF NG AE S BRVE A L. 5T 50 R SR NZIE N UK S8 4R K B 5 i [ &
P, XA IFAS NES. 1EE . BA], Byt 5 EE I SRR EN . T ERR
M — bR, BRI B (European Court of Justice, ECT)Ee] B 4B 4R E N, (H7&KIN 2
20 R 11 52 4135 3 5 BE OR B RK B 38 VR R g o UHOT T, RHIR e % Je HE < B — S S )

( implementation doctrine) 5 “SZjiJ5 )7 (implementation doctrine) ZFIHAME LI, 14115
#ilid Gencor Z8 15 JERE /R R AT RGN BOR JE I, 142
a4, W ABCR N 1 T8 2B L KT SR L, A IR o) L 56 [ I 1 S . A
HFE R M EEH 1970 FARF0REWHIER, BREIGZA YRR N . USRI A B
IE] R RS 2R PRI B IR S5 B AL, IR TEE P L 3 1Rk e £ o M A

U35 [R] b (P — P AR R 1) R . [ 2 T R BN T DA, DARIRIE SRR T RV IR 70

1361 Andrew T. Guzman, Is International Antitrust Possible?, 73 N.Y.U. L. REV. 1501,1507 (1998).

137 51, 20, Timberlane Lumber Co. v. Bank of Am., 549 F.2d 597, 608 (9th Cir. 1976).

U38] BeFt, B (Wb RiEEIR) (Restatements of Foreign Relations Law)

SEAER LSRR SR Ceffects doctrine) & PN & HUE AERL ) 73 SR . 2 ILRTSCE — 87> .

(139 Bernadette Zelger, EU Competition Law and Extraterritorial Jurisdiction—A Critical

Analysis of the ECJ” s Judgement in Intel, 16 EUR. COMPETITION J. 613 (2020).

(40 [RI |, 58 617-618 T (“JRAERCR JFNAE 26 [ e ZB Wi b AT 2t (HE BT AR 4

B, AZ SRR R A D9 R B 5 ik U S AR B I KA . 7 CRIE SR IR D) BRERVE B M IE SR PR
RN BB

U411 22 I, Case 48/69, Imperial Chem. Indus. Ltd. v. Commission, ECLI:EU:C:1972:70 (July

17, 1972); Case 89/85, Ahlstrom Osakeyhtié and Others v. Commission, ECLI:EU:C:1994:12 (Mar.

31,1993); 5% M. Damien Geradin, Marc Reysen & David Henry, Extraterritoriality, Comity and Cooperation in EC

Competition Law, in COOPERATION, COMITY, AND COMPETITION POLICY (Andrew T. Guzman ed., 2010).

[142] Case T-102/96, Gencor Ltd. v Commission, ECLI:EU:T:1999:65 (Mar. 25, 1999); Case C-413/14 P, Intel Corp. Inc.

v. Commission, ECLI:EU:C:2017:632 (Sept. 6, 2017).

U431 2 M, Filippo Lancieri, Eric A. Posner & Luigi Zingales, The Political Economy of the Decline of Antitrust

Enforcement in the United States (Nat” 1 Bureau of Econ. Rsch.,Working Paper No. 30326, 2022).
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A OB, B 2Rl aeid Rl i = WML A R T AR BL 82,5 AZBRIT K .
1442017 48, @AWY IR SS s fts B B AUAT Mol A T S ie iy, sl 1 BL 24.2 /2T
(452018 47, PRI HLAE %2 51T & 5 ] S bt PR P 2k AL H 22 5 SR AR 3, KR 2 5 e Ak 43 42
BRTCIRAN 513 B o DAOTRR P e S0 #8704 11 < s A Rk, (HL MR b SR IR B 2 B 0 56 L R
ANV AERGE E RIS . 1)

DRGSR, 1223 7 AR RO RETHT e 4% F Ao 2022 4F 12 A, WKETE4T X Meta (Facebook £F
AFED HRZEWHAE A HINE: AT BIRAEL ) k55 5 A A BARL SR EE, i
T W S ZE TR o SLRLAE 2014 47, BR B AUEH G IS FUSOE WhatsApp I H R R IFE FIAT 9,
Tk 11 2B, ERET, WEIYEIAE HIEEGE Facebook (HUEM] Meta) HIFELL) ik
SR T e g, DO, KR R ie e, SER AT 1T s ic A g R
HIR SR B AR N KHEST Apple Pay 5240 . [150)

PRI, [ SR E R R 1) (AR GERTERR Y “ WESBEIRCR ") X ARG BF & 7 E 1 B K5
W, KRBT AT R, A BT, SEEIE PR HAB R D Ak ke 3 7
SRZEWHE DTS, AT AR Se AV AURE I s (HAEVH PR AR U, R IR 5 A i sk
ZSLFOEE, AT RERE TR Ak oot R B S P AR R AT AR S 2, T SRR
WA ESEEER, 5K T R TE .

SR EL S B E AL B AT B A AE P R . B PR SRR S AN, P il k2. £

TRV [ By RE R R AR P, T 5 S Ak = 25 A A A [ PRy A 2 . sl b, B

(1441 Foo Yun Chee, Google Loses Challenge Against EU Antitrust Decision, Other Probes Loom, REUTERS (Sept.
14, 2022, 9:46 AM), https://www.reuters.com/technology/eu-courtswed-ruling-record-44-bln-google-fine-ay-set-
precedent-2022-09-14.

1431 Antitrust: Commission Fines Google € 2.42 Billion for Abusing Dominance as Search Engine by Giving Illegal
Advantage to Own Comparison Shopping Service—Factsheet, EUROPEAN COMMISSION: PRESS CORNER (June
27,2017), https://ec.europa.eu/commission/presscorner/detail/en/MEMO 17 1785.

[146]  Antitrust: Commission Fines Google € 4.34 Billion for Illegal Practices Regarding Android Mobile Devices to
Strengthen Dominance of Google’ s Search Engine, EUROPEAN COMMISSION: PRESS CORNER (July 18, 2018),
https://ec.europa.eu/commission/presscorner/detail/en/IP_18 4581.

(1471 Chee, HIVE 208

(1481 Antitrust: Commission Sends Statement of Objections to Meta over Abusive Practices Benefiting Facebook
Marketplace, EUROPEAN COMMISSION: PRESS CORNER (Dec. 19, 2022),
https://ec.europa.eu/commission/presscorner/detail/en/ip 22 7728.

(1491 Samuel Stolton, EU to Hit Facebook with New Antitrust Charges, POLITICO EU (Nov. 9, 2022, 4:12 PM),
https://www.politico.eu/article/facebook-to-face-eu-antitrust-chargesheet-for-marketplace-abuses.

(1501 Antitrust: Commission Sends Statement of Objections to Apple Over Practices Regarding Apple Pay,
EUROPEAN COMMISSION: PRESS CORNER (May 2, 2022),
https://ec.europa.eu/commission/presscorner/detail/en/ip 22 2764.
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FEAREE FE Bl b SR I CRIG i M) 55 (0 2 2D SR ik dhdhad . USIE 36 [ b ik e 787 e R AR
f e RARIG A T YR ZE 7 (Hartford Fire Ins. Co. v. California) HoE Lk 5 I (comity) )38 FF IR
S8 T AV TGV R I 38w i R AR IS T SRR B f AL L i 0 Fr) s FH R RE R BR 1) 3z o 1153)

WO, SRR, BRCRIE A SRS G, N E SR RN TR R
XEfr) R, % E O R ZIANUHR R TE S, mAR R A BON AR . IR
WHRE, XEHUHZ AR RO, MBS B ERA S P R
e, BESAEFR (B 5EE . INER L HAZIT R0, USYEAU e 4k 2175 7]
T SO0 7 A L T A 5 A R AT B X e 55, BEAN SR SR B B R IR E 473, BER €
SR XSS, TR PR B B [ F AL DO R T, RN T e
(presumption) FEW, RIFEARFE G IL TG M AR E K 5 A%, HIFRIE AR LR
T E R AL, 157)

TSR, B 5 5 U 1B B AR BT S R B A . R HHE G e B B e
HEAT Hse iy, SRE AR IR R e thi R 7 5e i 5 o USRI, X SEpL A 385 43 I
R, HOEHEOREAFAE (FER B ERESE ) HE FEHAT AR 5842, R o4 % FE 4t
fRUCE RN R T &

]

=, HEEENEIKCHEEERND

TH SRR bR B AR MSCE 8 AN DU A% JRy 7 A B K AR A IR — . i FInids
TH P AU A R IR AT BRI, T IR i i s 5 A P AR L, % (R TR T I e

Ustl 0L, %1, Timberlane Lumber Co. v. Bank of Am., 549 F.2d 597, 613 (9th Cir. 1976).

(1521 Hartford Fire Ins. Co. v. California, 509 U.S. 764, 799 (1993).

[153] Geradin, Reyen & Henry, HIVE 205, 2 11 0. (“IX51KR 7— 80 Fln, ALk 8 B b R B 2%
RS E Y /T HEIL 5, SO EAT o fe th W —— R 5 — 07 B B AR BZ . AT, BR2
HER")

[154] Anu Bradford, International Antitrust Cooperation and the Preference for Nonbinding Regimes, in
COOPERATION, COMITY, AND COMPETITION POLICY (Andrew Guzman ed., 2010);Guzman, iy 200,
1542 71,

(1551 Agreement Regarding Competition Cooperation, U.S.-E.U., Sept. 23, 1991, T.LA.S 91-923; Agreement on the
Application of Positive Comity Principles in Enforcement of Competition Laws, U.S.-E.U., Mar. 6-June 4, 1998, O.J. L
173/28 [LL T & FK 1998 U.S.-EU Agreement]; Agreement Concerning Cooperation on Anti-Competitive Activities,
E.U.- Japan, July 10,2003 O.J. L 183/12; Agreement Regarding the Application of CompetitionLaws, E.U.-Can., July
10, 1999 O.J. L 175/50.

1561 2L, fFitn, 1998 U.S.-EU Agreement, BivE 219,55 = 4.

U570 fd] b, H5PU5%.

58] Bradford, Chilton, Linos & Weaver, HiIjE 185,55 755-756 .
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BCEBCS I %M. AU [ BERE A B 2 I SR I BRI R, SCAT IR
HoAth B S0 3L [ A PP BOR. (BBORERALD B3 1 B P22t v il BB AL 34 (0 e

XA FEIRE SRR LS, TR HABATZ AR, (HIH 28 R oA W e i S 0f
EERAT— AL RIE AR T S A TURIE R . FAKI S, 1A S E R AR 3 B0 [ AR R S
W AU IR AT B FE LS. (concurrent jurisdiction) HIJE. UFWEAR =& 4RI, AR BTfE E X
PR EER) CEARHHMBYERD RS ARG A PE AT, AR R R R
RITIHENF AP B S WA BUR, A B BER AT, Bk, 28 E R R
] 585 Al — 2 GRS ST I 5E 2 BUR R o

ARSI, XA - I AR A = KBTI =R A () RRARIE
H R E IS B W AR UE “ SEAHIRTE” (race to the top, JERIMLEN “Tatl 7, “ I E5E4”
), MAEFEREEAA TR “TEAIZEIR” (race to the bottom, JG LN “FEH 7. “W T34
S8 HIXMTEARSETH % B A W25 1 0 BO RN —— KK [ A5 DLYERp HAE R R R E AR K
IR, SRR AR (D TRIRTNZIR L. &5, B0 W () R, AE R
IR 8 ZUCRE 1B A5 2% [ P A IR AR A T 0 i R AR LA LA PRGBS P AL, Z At
SLREMR R PRI PR O AR SR BRAH DB R, S EEE S REMA P RN [ PR HIML A . R
R, JHATEREPTRE S BUARMFR, XA L (WTO) 45w FZ FEAL 1 [ BRELAL
M, R TRR SEHR SRR B [ PRIk TE S .

(=)  HESWEERER TR &

KIILOK, “AFHURLARM AR 2 51K “38957 MB—E BRI AR A AL i A 5
LB I 5 BT S, MRS IR . UOTER R BOL & B 5 s, KA R L E 2
MR A2 BBISBORACT B SER T E 2, 20 BB IR “1a R 3ad” ks, Bk R
SENLIER XA A M RR I, O SS —AMEINIE N R AVt £ 55 T 5P hRE SE AR (10 [ K A7 28

099 Z2 W, Krisch, HiIVE 37, 55 482 T (“CEFREBUERARFER) SRIBM J —MEFBUE S A —AEES &
t, REEREEERNEFER K, HIXE TR AHRTE B E SRR T . RN, X
TR T A 75 2 A PR AL 18 IS4 2 B | I e 32 29 0. 7D

160l 2, 40, Alvin K. Klevorick, The Race to the Bottom in a Federal System: Lessons from the World of Trade
Policy, 14 YALE L. & POL’ Y REV. 177, 177 (1996) (“HFrRE MR : & RVFSHRBEHRTEAR Z ML W
MBS BATIERBCE, a5k CFHHZBIKR .7

el Z JLET SC5E 343 . Cf. Zachary Elkins, Andrew T. Guzman & Beth A. Simmons, Competing for Capital:

The Diffusion of Bilateral Investment Treaties, 1960 - 2000, 60 INT” L ORG. 811 (2006) (finding that bilateral
investment treaties spread as nations competed for foreign investment).
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PRULRE . DOMERE AR, S EE AN L IR A WS T AL S R AR (L A
[ & bR Ay, RIRARE bR HERE T, 1O

— E LA 5 M B BCR A 3 s 9% 3 R ALY, WRA EHGE T e BRI AR R 2 9
Mgk “SEft” bt “3E9 7. ARSI RS TR EEBGR
GHTAEMERE, A7 R s S SR B PR TEAR A X, B AT R 4 BR S BR
G RARE. PN, EEPERERT, R NEBIUER X (nED #% 2 RBIE
X (IR, 2 FBAEERBULS AT Ff—S8 e AL BN 52 /K 2 3RASAEBAL, 1 535
FHR AR, VAl d 5 E SO 2r BRI (R — A B K REIRAF L LB AR
REFAVALZ ), A8 R AU A 5% [ PR 5| B B AL E 20 F, AR S I A, 190
HE 2, AP EREREK T B RIBIE B TS, WM RRSENER “58557 [,

M2 R, P EAR AR AR S S AT E AL (concurrent jurisdiction), 4724
HIgg 7 RS I SR 55557 Bhble EIX—HLHITR, ARV 2 dh BUIR 55 1 B X A L
FEH TS UE NI 22 00 B SR B B, 110 AR e AR [ X 2B W 4 RV 2 b ) A7 HE R
HEER . UL EHH(OECD) “XUSCHE” J5 %], ML 2 E45 DO BRAAAE 2 7E
[E AT AR BREHAE TSR AR TS, W BRI S i 5 L] (CBAM)SE3 A Bl 5
FERDN R, B P AT RE T I o B A ORI — RPN A EE D . U4, Py
FAL TR H KWL BEAT &I, TR HR ERAE 2 A SE IR E R, U168

MR E AR E SRR, 1Bl UM g AR HE S Al 55 1R SR S e 2 b
B, WEARHE, BT E RIS XA R PR, AL A AR kR A e

[162] Jeff Faux, NAFTA, Twenty Years After: A Disaster, HUFFPOST (Jan. 1, 2014, 12:00 PM),
https://www.huffpost.com/entry/nafta-twenty-years-after b_4528140.

163 i, fil4n, ANUBRADFORD, THE BRUSSELS EFFECT: HOW THE EUROPEAN UNION RULES

THE WORLD (2020); CHRIS BRUMMER, SOFT LAW AND THE GLOBAL FINANCIAL SYSTEM: RULE
MAKING IN THE ZIST CENTURY 22 (2012).

U6 S, F 08 — s ()

[165] Zx, Zachary Elkins, Andrew T. Guzman & Beth A. Simmons, Competing for Capital: The Diffusion of
Bilateral Investment Treaties, 1960 - 2000, 60 INT’ L ORG. 811 (2006) (finding that bilateral investment treaties
spread as nations competed for foreign investment).

(1% Two-Pillar Solution, H{¥E 15.

(1671 Timothy Meyer & Todd N. Tucker, A Pragmatic Approach to Carbon Border Measures, 21 WORLD TRADE REV.
109 (2021).

US) fldn, 2ot fn, REFNEMIEEANEA B S E B FH /R A IR RO B, HERER AT
SEAEB AR L T I A S —— BRI R A A S M 4l. ZM:  DEBORAH PLATT MAJORAS, DEP’ T
OF JUSTICE, GEHONEYWELL: THE U.S. DECISION (Nov. 29, 2001),
https://www.justice.gov/atr/speech/gehoneywell-us-decision.
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BTN, o SRR e T I A L o X IR B — [ 8 P B A T o 5 R
K AT G E bR PR R AT S E DN KB GRS, X — R 2D AR E K
R i 5 R ks B, 169

HR, VBT, B8 RSBl R G bR, USG5 —briE bt
JSEXS 2 BRI SE N AE A o 5 bRZE T, B%%-AAH AR (Anu Bradford) K IXAIL RHRA “ A&
FEIRBURL” (“the Brussels effect” ), M7OIUAAEIRK 978 1] i % 288 [ Bn b 77 1T ) 2 48 56 ) 20
S5 S E AR 2 A “ IR JE I8 (California effect) s 75 Al A S 5B
AR bR, e RS N H SR B R R T I AL AObRAE . 17205 b AR
PR, BRI UBE T 911 CRIDRE G 2 2 RO Tl B AR SRS 1 58 7
X RS RN R 2 o DRI, AR RN 96 [ 25 DK 2R Tl 1 ¥ 9l DAy Bl 2 e s 5 N A
Bi, BEA RURMETT AN LRI E mbrifE. 174

PR IR FRATE R, T8I B i UER P OB 7R 8 SR ) SRS AR K@ $27 . 1E
OECD Fichz 530, 5 E b ol v fe S IR —A> BB G R E N BRI 3R, HERAE
RAFITE FEAETHAI R, &M AESTTOTh . U7 2 5 i B [ 5K 1) 50047 80 2 DARRTE A 7=
ECAREBCR RS . BART S, SRSERE. BB, hE. HAR BRI, SEUKEE. B
P45 L HPT R TR A R 1) I BRI UACHE B, JFC M Rt o IR 52 /R 22 55 [ 5K

BJE, ST RE S bR, B D ST AR BN AT R ELALD,  AATT HES)
brUE ) KT R o MO AT A R AR S G N TS E AL A RUSOAS 3K Al 4 b ZRTE

09 W, Krisch, vl 36,55 482 Ui,

(2341 See DAVID VOGEL, TRADING UP: CONSUMER AND ENVIRONMENTAL REGULATION IN

A GLOBAL ECONOMY (1995) (coining the term ~ “California effect” ). 235. Anu Bradford, The Brussels Effect,
107 NW. U. L. REV. 1, 5 (2012)

(701 2 i, BRADFORD, i 227,

0711 2 L. DAVID VOGEL, TRADING UP: CONSUMER AND ENVIRONMENTAL REGULATION IN

A GLOBAL ECONOMY (1995) (& @IAIE “ i HALR” (“California effect”™) ).

1721 Anu Bradford, The Brussels Effect, 107 NW. U. L. REV. 1, 5 (2012).

0731 Jd |,

074) - SE[E 55 X — i o ahal, RAkdE “RARATME ML 453K~ (Dormant Commerce Clause) % INFI4E J& I
e NTE TR A AR R tH I B BE . BLBEER 2, ST NI IE R, 15454 SEbr BRI 1 X 3%
AEERNAEFATNESNEE . 200 Nat” 1 Pork Producers Council v. Ross, 142 S. Ct. 1413 (2022) (mem.)

U7) Z WRG SO 058 (2D 5.
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SR (E TR R BRA DA R AR b b e 2 AR R B 5 A0, e B A BE AL R e
OIS ——RATIRIE RS, 12 TSR X 25 SO U 4 22 48 HE PR T {7 it A R
IR i DARRAE B 2 95 R B ™ (R R BEAE 2R . U [ PR VR 5 R R AR e RO s 3
BT AU SRANSOBOC R MG 5, X LERFAE B0 Bl o 7 SR PR, 02 PR AR SR
FIATE B B

2. JERE R AEFR

A R BEVERRR R T AN AT, 25 BEURE IR 5 77, 5 38 AT 2 s AR B PR AN S SR TE X H 2
ERE BT AEBEE PR o WAL S5 T8 5 AL A AN 80 e 55 B0 S 0B ) [ PR T 2ok, SR e AR 2

[227] The World Trade Organization: The Appellate Body Crisis, CTR. FOR STRATEGIC & INT’ L STUD.,
https://www.csis.org/programs/scholl-chair-international-business/world-tradeorganization-appellate-body-crisis (¢ /&
Vil 5 2024 423 H 4 H).

(2281 e S5 308 R R LA A T S AL SR, BRIV 2 T AR AR o DA 1 R T 3 [ ) S R AT B 5 A BR
HEZONHAT B

(2291 Harlan Grant Cohen, Multilateralism’ s Life Cycle, 112 AM. J. INT” L L. 47 (2018).

(2301 [&] |-, 2548 Ui,

230 ATRERYJE SR, &R A WL e ) SR T R BEAS AU B I BEAESE . 220 Laurence R. Helfer,
Regime Shifting: The TRIPs Agreement and New Dynamics of International Intellectual Property Lawmaking, 29
YALE J. INT” LL.1(2004).

155



HIER:: EERAFHEP L 5%
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MR ATRR A SCITCIR TR & TR iV JEUN), B S N g PG H 2 i AL & AT A S it 1
A HTHESE . P32 SR A [ BRidk s, U HGZ 8 B BUR [ , CLRAs) 2 A AT . PRI
YOI ) BAR SRR PR E B T S, HAZ o B AIE W A B, WA AR B 1B SR IE 2 H AR,
B, PR A AERERE SC LRSS H AR SCRRIIE BN Bk . PUBE 2, Ll SR U 225K
FE B ZGBSRIE 2 HARIIEL ST, 5 HAT AR T i it 4 5 2 18l AT U

FEDPAS B I B B AU 107 2 B R KIS, BB SR T e et TR . HAAE
AR NN R 25K 2R 1 B SRR IR W A I B AR R R AL . ARMRERIR L 57 AL
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XL ERIERS E B E PR ENE S, BRI B BN AFT
AP E RIS, T E R, IR R DU S SR B [ R R AL

i BRI S, A SO AR K HAR B B Bk, TR ORI AR SN T
By MRS H BRI S AN RERT P . 2 25 1 S SR B DR DI, i e fh [ 1k
SR EENE. B, SERE— 7 MR Tl e 7 I S BN A HA R, 53— T A e e 28
i1 5 52 5 U TS T SAT I BOR . PRVEAT R SV I B SE R DAL B O3 B R A a2
IR, B REBOR TN 21, M G &% E AR SR 2 01T AN s eV i i 5 A
il Z [RIBEAT B LTS (R I3

"o

1232) S b 400 J5R D0t [ B 28 5 ¥ 1 22 A A IRFE AR IR . 2 WL:  Nicholas DiMascio & Joost Pauwelyn,
Nondiscrimination in Trade and Investment Treaties: Worlds Apart or Two Sides of the Same Coin?, 102 AM. J. INT’
L L. 48 (2008); NIELS BAMMENS, THE PRINCIPLE OF NON-DISCRIMINATION IN INTERNATIONAL AND
EUROPEAN TAX LAW (2012). {HJ2, 44558 & i 6] 3 2 5 5 = AR R [R5 ma By, SR SO0 D U] () e A A PR ot [
FIERIE Y AR 1. £ 0 ANDREW D. MITCHELL, DAVID HEATON & CAROLINE HENCKELS,
NON-DISCRIMINATION AND THE ROLE OF REGULATORY PURPOSE IN INTERNATIONAL TRADE AND
INVESTMENT LAW (2016)  (HtHAE B 4R IS B R BIMEAD. Kk, MEEHMIELE, NHEEF
Bo@ ARt 5, A B AR AL T AR R A AT HESE

233 & W, fHlln: MICHAEL NEWTON & LARRY MAY, PROPORTIONALITY IN INTERNATIONAL LAW
(2014); Thomas M. Franck, Proportionality in International Law, 4 L. & ETHICS OF HUM. RTS. 230 (2010); Thomas
Cottier, Roberto Echandi, Rachel G. Liechti-McKee, Tetyana Payosova & Charlotte Sieber, The Principle of
Proportionality in International Law: Foundations and Variations, 18 J. WORLD INV. & TRADE 628 (2017).

(234 Cottier 55, [A]HIVE 297, % 629 T,

(235] 2 I, BB AR )
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Hoes EE BRI IS - CRelE CREAEIED 26 20 25BN E D [FIRER B, R I fE
RO EH FE RERURIA A, 12

PRISE,  EEGIE IR E e A g iR it T — RS, I T % — A i SRR S, AT
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BT MR TE R B A2, KRG, FEEVFS (MARAS) RIEHMIERE

LoUT USRS F L] S50 o (B BEREAUX — SR BRI AR, A AL 5, e
e Kittb.

&g

EERUIG LA “ DR Sl 7. PSSO 5 SR AR AR B B SO SRR 1 L
Fie AR, BRI BISBARHEA I SCBUR Z M EEBCR. JEFR, KT RS
FEORY T2 U AR T 25845, BRI R B 5K IEAE B <SP A R B iR B S AU it s 2

R R AR BEVI PR R . Bk ARSSANBEA B it sh (0 e ek 5 SO AN AT R
MBS, W IR IR 2 AHMERAR SZ o (A BRAGHHE SR AR 5T IEAE R A A . A &% A
M EIRETAR R, AP _E RN E NBCRR S ARl X e R @A P
XPEPERAMEE " M e S B, UG KOIRAZE (raison d’etre) KN AL A

HABE,

(2361 Zx L, {41, Reuven S. Avi-Yonah & Zachee Pouga Tinhaga, Formulary Apportionment and International Tax
Rules, in TAXING MULTINATIONAL ENTERPRISES AS UNITARY FIRMS 67 (S. Picciotto ed., 2017);

(237 Arthur J. Cockfield, Formulary Taxation Versus the Arm” s-Length Principle: The Battle Among Doubting
Thomases, Purists, and Pragmatists, 52 CAN. TAX J. 114 (2004). 300. Cottier %, [FIFIVE 297, % 645-648 Tl

(2381 Rorschach Test (¥ E S &—FhE 4 KOS, B3GR YEMH/R 2 « P E (Hermann
Rorschach) T 1921 637, B ZAXFE M REE T B R EEE, ot SR P R OEDIRES . AR
THERM] . —— P E
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# 2: FERARHRUEEE2E (Foodand Drug Administration, FDA) F 2023 56 A 14
BART CGR&EREDRLITATPROGAZ) , BAKT 2005 F5 A (EFLET
P et B AT R ARG @) , WARFOAEEHER THES (KA. Hafibikc
Sk (FD&C Act) ) FRUA “X&sbahie” , L LTI PRARETT
#mE R, 3 FDA PTAE# 69 X347 7 B8 A= 300, AP A Hisfa b s, 4K
IMHARHT FDA £ T “¥hHHE DA LMD L EHEH R LTl PIRF L
Pk, R ITEAR SRR T RATHEARBEA T E L.

K4 Eyyitg; EHATYR: k& HAR

* Ji3XZ W: FDA, Content of Premarket Submissions for Device Software Functions, Guidance for Industry and
Food and Drug Administration Staff, (Sep25, 2025, 14:19 BIT), https://www.fda.gov/media/153781/download.
PR S 2 3k AR A e/ DU 1R 2 A v 5 DY B e
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=

Al

jil's

A EE PA S A XARSH (U.S. Department of Health and Human Services). 3% [#
R B SR (Food and Drug Administration, FDA) . #4550 P2E bty (Center for
Devices and Radiological Health, CDRH ). A4l it vFfiti i 52 s (Center for Biologics
Evaluation and Research, CBER). Zj#J1Filififf 771 .0» (Center for Drug Evaluation and Research,
CDER). % R /pFAb L4734k (Office of Combination Products in the Office of the
Commissioner) 2023 £ 6 A 14 HE AR .

ARCHEZET 2021 4 11 A 4 HEA

ARSCAFHUAR 2005 4 5 H CBES7 3 T & 8 i i s e e )

A RACA T CDRH Wi B B R, HER R B R 0

(Digital Health Center of Excellence), M1l digitalhealth@fda.hhs.gov. A RASCAFH
CBER & &4 1 In) #, 155K RIS AMATK & 705 4b (Office of Communication, Outreach,
and Development, OCOD), AJ#(Hi 1-800-835-4709 1Y 240-402-8010, BT HL T HE{FIEE &
ocod@fda.hhs.gov.

AIRET BRI B E R (RIFRCH FDA S X IiE B e Maiilf. &
AAEFTNBGEEFTAUR], %t FDA BRA A HA LRI ) . 4050 2 & R sk, T
DM B RINE. MBI EAINE, ERRFE T LS H 7 ST AR F ¥ FDA TAE AR

& 0] LABE R 72 https:/www.regulations.gov Ab$HEAC BT WA W, A SHE. ]
DL 3 [ & 25 0 I BVE R GRS B AR i S W, Hulk: 5630 Fishers Lane, Room
1061, (HFA-305), Rockville, MD 20852. Frf & WiEs 4= 4% 5 FDA-2021-D-0775. 7E
T KIET BT SO AT, R AT A 2 R BT ).

FoAth @A SRIOT =

« WA S LA

FAhRIATT N E G E3RA . AT UK 3% FL 7 14 21 CDRH-Guidance@fda.hhs.gov

FIVE R P R4S . T 7R F I 5 WS04 5 GUI 00000337 AR B Y 56 H8 b et o
o A PPAL AR T O
oAt g A T ZE Wi S VRAS A FE G (CBERD, J815, JMERIERIIAE

(OCOD) 3£%3, Hutik: 10903 New Hampshire Ave., Bldg.71, Room 3128, Silver Spring,
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MD 20993-0002, W] PAE{HE 1-800-835-4709 B, 240-402-8010, 3R] LA I L1~ HEAF B 5
ocod@fda.hhs.gov 87 1] https://www.fda.gov/vaccines-blood-biologics/guidance-compliance-
regulatory-informationbiologics/biologics-guidances.
o ZGWIPFAT AT T Hh L

HA RN A ] N2 A 7.0 (CDER) 3/48, O T 25915 Bl s 7
Ak, Hidk: 10001 New Hampshire Ave., Hillandale Bldg., 4th Floor, Silver Spring, MD
20993-0002, =k 855-543-3784 B 301-796-3400, =il AL HEAFHE R
druginfo@fda.hhs.gov 5417 4] https://www.fda.gov/drugs/guidance-compliance-regulatory-

information/guidances-drugs
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T f’éﬁﬁ

AT B SR K BT AT R AR SO RS 2, LBt FDA PG e A Dhsg
2 A VEAAT R, IX B BRAF DI RERT 5 (BB L 25 i AN dhik % (FD&C Act)) 55 201
() AT B ME L AR A EE. TR P K. A, MR AR

FRANAH R by, BAEAEATERAE . FAFEPR A, oo U T2 WO BRI AR DL, B T
BT Gt 09T BB NS - o B AR SR BAT AT D R -7 10, JF L “AN

FEMRE FD& C VA5 520 (o) WHEERIEAFIhRE” Pl AU T 2005 £ 5 7 11 H K
il (FDA KT By 8 i & 3 0F Lo il s mE) B, JFEEHT T FDA #Eill HpE it ik
AT Re B AT T AT AR R A S

AFE T R IR S TE(RE FDA I LRI & . AdRFHR T EESMIF R . BIERIEA
TR A A AE SRS R TR, BRI P AR (BTEAR R (QS) VAR

(21 CFR 820.30 F-#7> C - AR RIEAHI B THE S WHZR GG A ZE A 50 o
RIEIRAT AL, R AT 8 E B X — Tk, WA MEH B r B
RTE R S 75 BT AT E WA, FDA mIRES BRI TR A E R, 6
an, Oy TUEWME R AR s i e R R, 5 (BEARIER (QSR)) (21 CFR 4
820 #1543 BUAH I [ ST A 38 1 2 b 11 BT HR A A 26 BEER 73 o ARl (P& RIE# (QSR)) 21 CFR
820.30 (g), 1EJN QSR Bit#&i| i) —&hor, MG L “ QLMY R ot AR 7,
Hor “ RAAFEHAFSIAFI RS 4T CWm@E A D> 1o,

AR R (SO EE T FDA PRAS WA BT 2 Ve RS RvE e SR, Hp T
DU AT E TR R BEAN TR A 3OO, IR Fr B B AR 075 V2 A0 S A2 3 P V2 AR e
ETTET AR ELR o A RS 5 ) FDA AW RARAER MBI IRAS, 78 251 FDA AT
SERPRHEEARE ). SR TAESRAS MU E MR P 3 RFRHERI S 245 2., 15254 FDA 8’ (1

>

[ Food and Drug Administration, Federal Food, Drug, and Cosmetic Act, 1938, United States Code, Title 21, p.2-
3.
121 Food and Drug Administration, Federal Food, Drug, and Cosmetic Act, 1938, United States Code, Title 21,
p.464-466.
131 Food and Drug Administration, Guidance for the Content of Premarket Submissions for Software Contained in
Medical Devices, May 11, 2005
(4] Food and Drug Administration, Department of Health and Human Services, Code of Federal Regulations, Title
21, 1996, Food and Drug Administration, Vol 8 Part 820 p.165-166.
151 Food and Drug Administration, Department of Health and Human Services, Code of Federal Regulations, Title
21, 1996, Food and Drug Administration, Vol 8 Part 820 p.160-174.
[l Food and Drug Administration, Department of Health and Human Services, Code of Federal Regulations, Title
21, 1996, Food and Drug Administration, Vol 8 Part 820 p.166.
[ Food and Drug Administration, “Recognized Consensus Standards: Medical Devices”, October 9, 2023,
https://www.accessdata.fda.gov/scripts/cdrh/cfdocs/cfStandards/search.cfm.
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By 7Lt L T RO 3 2 {1 R AR AR IR (AR RUDR A S T 7T ol A A M
AR bR A € bR AE(E R 00D P

W EPTg, AARRHE T FDA I NIEH T 230 LT k-5 2. AR+
AW B AELHE FDA )BT AT & . FDA Filit, & 3R AT WAE AR B A 5 e 2 7 % 60
KA BESH AT 1 1 EE W HJ, CDRH A LAZEATAAT i R) 8 A5 AT 2R 45 B

— MR, FDA [FR S U RCE FUE TR SRR AT I 5TME. M, fREHE T
Ja F A R — BRGNS, BRAESIH 7 BAR A MR Bk 2K, A seR FEAL . A
PURAR R A “ 217 (should) — 1Al REPRE BN ELHESE, (HAR LN,

—. HE

AT ) H 2R FDA X B RORHES B ST LT BT H Rk 0 48%, LS FDA
TS B AT D RE ) 22 VA R4 o X MPAEVEEE T (21 A2 VB ATk % (Cures Act)) XT (FD
&CYEZR) 5 520 THRHELT, KR LA ThBEHE R AE B L2 AP, BB T Hr
g R AR PRod A A T DA K Bieilt. FDA AT S AR SR R iR bR . A S “35 =% I
[l Bk, ARt R B 7 SRS B A DG WU HUA A 4 SO AT A 78, (LA R T8
IR . U RSSO T 5 BRI SO TG SR S ) FDA B e ) 2 i g 1)
B —fBor. R, ZIRIFAI, HARES KA.

1. (IR BURAMFERREZER) 12

2. (Bl (Off-The-Shelf, OTS) HAFFELST A& HHIFIRIH]) 3]

3. (AT EARAEERYT B AT RS _E T HT AR ) 14

(81 Food and Drug Administration, Appropriate Use of Voluntary Consensus Standards in Premarket Submissions

for Medical Devices, September 2018, Center for Devices and Radiological Health, Center for Biologics

11 Food and Drug Administration, Standards Development and the Use of Standards in Regulatory Submissions

Reviewed in the Center for Biologics Evaluation and Research, March 2019, Center for Biologics Evaluation and

Research, FDA-2017-D-6535.

101 Food and Drug Administration, Federal Food, Drug, and Cosmetic Act, 1938, United States Code, Title 21,

p.464-465.

"1 Food and Drug Administration, “Guidances with Digital Health Content”, November 11, 2023,

https://www.fda.gov/medical-devices/digital-health-center-excellence/guidances-digital-health-content.

[12] Food and Drug Administration, Multiple Function Device Products: Policy and Considerations, July 2020,

Center for Devices and Radiological Health, Center for Biologics Evaluation and Research, Office of the

Commissioner, Office of Clinical Policy and Programs, Office of Combination Products, Center for Drug

Evaluation and Research, FDA-2018-D-1339.

[13] Food and Drug Administration, Off-The-Shelf Software Use in Medical Devices, August 2023, Center for

Devices and Radiological Health, FDA-2019-D-3598.

[14] Food and Drug Administration, Design Considerations and Pre-market Submission Recommendations for

Interoperable Medical Devices, September 2017, Center for Devices and Radiological Health, FDA-2015-D-4852.
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4. CEAFRRIAT—BEN ) US)

5. (BRyT iR Ms g a: R R R R LT AT AR ) 1o

6. (BEME (OTS) WAMBLM LT B & 1ML 2 4) 1)

7. CEANRZE AT TRER TR 7 4% ) 18]

FDA il i 738 16T R 1B 4% S E ThBE AN 46 117 A4k 1 SORS I 2% P IR L6 3R

5 A AR DI SRR R B T4 e SRR R R0 SR P — SO AR B, R 31 1 KUK TP A
MEHSES W . EFREIE T, FDA A FE 1 AR AR 1S R IR bR
HEARDM A, BIAnLU R RG], DU BT AU AR AN TR, BT Res RAER . 1)

1. ANSIVAAMI/ISO 14971: B=y7 5048 - UG FILE B2 7 B0 % v Y B

2. ANSI/AAMUIEC 62304: &7 B4 AF- 5 A A i o 1T il

3. ANSI/AAMI SWOL: fil FEREHBREA 422

BT SR B E T R B A& A D B AL 2% LT RS SORY I 2% R 28 FDA AT IR 3R 1A
Ao FEVPAN B IR 24 SCR ) PA R b AT i R 0 S AR HERE SCRY I, B S R AT g “ 28 L
SCREG” TN AR SCRS

2022 £ 12 F 29 HWiAiH (2023 L5 K0E%) FF #7056 =5 Pub.L.No.117-328
(“FDORA”) (2022 4 & il M1 24 i 255 VL ZE ) 5 3308 57E (FD & C 14520 (5 515C 1)
RN T 5 S15C T “ A TiE AR SRR RO, ARYEIZ AT, FDA ) PAHAE R Bl AR
BRI (PCCP), ZiHRIHA T W] B B & BEAT I TH RIS S, 75 0 75 BERh 75 b i mi otk
HIE B T RTE A B0, e, WAR AT 5 FDA fILHEN PCCP — 2, NIAFEE
A7 ETTRTALAE RIS (3 515C (a) 7)) RPUs ETTRTEAN (55 515C (b) 15) 22, % 515C
TIEMAE, MBS ZIRIEEA R, FDA ATHEESR PCCP #0324 i ¥ 4%
RIbRAE . A AR T BEAZ T R TS AT (0388 01 B2 R LA AR R BT 5 e M RE SR . T

['5] Food and Drug Administration, General Principles of Software Validation, January 2002, Center for Devices
and Radiological Health, Center for Biologics Evaluation and Research, FDA-1997-D-0029.
[16] Food and Drug Administration, Cybersecurity in Medical Devices: Quality System Considerations and Content
of Premarket Submissions, September 2023, Center for Devices and Radiological Health, FDA-2021-D-1158.
7] Food and Drug Administration, Cybersecurity for Networked Medical Devices Containing Off-the-Shelf (OTS)
Software, January 2005, Center for Devices and Radiological Health, FDA-2020-D-0957.
['8] Food and Drug Administration, Applying Human Factors and Usability Engineering to Medical Devices,
February 2016, Center for Devices and Radiological Health, FDA-2011-D-0469.
[ Food and Drug Administration, “Recognized Consensus Standards: Medical Devices”, October 9, 2023,
https://www.accessdata.fda.gov/scripts/cdrh/cfdocs/cfStandards/search.cfm.
[20] Food and Drug Administration, Federal Food, Drug, and Cosmetic Act, 1938, United States Code, Title 21,
p.429-430.
(211 Food and Drug Administration, Federal Food, Drug, and Cosmetic Act, 1938, United States Code, Title 21,
p-429.
1221 Food and Drug Administration, Federal Food, Drug, and Cosmetic Act, 1938, United States Code, Title 21,
p-429-430.
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RIEANBEE R R IR I PCCP, FATSNERZHH IR, PMELS CDRH #EAT#E— 51
Wo TS FDA 18RS CHIE BT e AR I SOBTRT R Q HiRTdl) 1230,

AR S, FDA S FF 5 5% SR DI RERR A B AT Tt . 0 TR ] — b
it ARTE “CTIRE” 2 I RE FT& T DL i B T FH 3 s i) A ade i 1240 54,
T A B 07 ol — AN ThRE: 70 o R T A7 L AR5 AN A 80 07 i =4 Theg: (D
fififr, (20 ¥R (3D . ARG R, — =i iea S 2 Thhe.

ARFE T B LR a5 1% M T R o ) G0 AR B e A o1 7 8t 5 £ i £ 0 LA B
P27 B A PR DL R B8 78 I “ 2B Dhee, B dEERDL OTS it &k
AR &AM IR .

AR AR BT A R P SR IR A A T REE N IS B AR &, RiE L
AT R EFEEA R T L ari@ s (510k)) R MSksrJ8iEsR, Lkl (Premarket
approval, PMA) HiiE. W71 &% (Investigational device exemption, IDE). Al ¥ X %4
#5 4% (Humanitarian device exemption, HDE ) 54 #ill 55 ¥F nJ i H1 & ( Biologics license
application, BLA). ##5 (AFLTEMRSIE) 58 351 717, HELLa 2l BLA 4T LTl
A,

AR ANE ] T S ae A5 R G s AR B O o AR D PR R A A
PP —#5r, 21 CFR820.70 (i) f&iH, “4iHEHLELE 240 dbH 5 4 FI AL 7= B0
A R —EB 3 T, o3 7 AR 4 B P A T LR A B U o BT 300 B e B AE A
HERN R AT Z RTEAT BN . IXLERAIATE S IS RS AR SR 7 PORK 1 B 215 2 B i S A

FIR, 1HELR T FDA A&,

(23] Food and Drug Administration, Requests for Feedback and Meetings for Medical Device Submissions: The Q-
Submission Program, June 2023, Center for Devices and Radiological Health, Center for Biologics Evaluation and
Research, FDA-2018-D-1774.
[24] Food and Drug Administration, Multiple Function Device Products: Policy and Considerations, July 2020,
Center for Devices and Radiological Health, Center for Biologics Evaluation and Research, Office of the
Commissioner, Office of Clinical Policy and Programs, Office of Combination Products, Center for Drug
Evaluation and Research, FDA-2018-D-1339.
1251 United States Public Health Service, Public Health Service Act, 1944, United States Code, Title 42, p.345-346.
[26] Food and Drug Administration, Department of Health and Human Services, Code of Federal Regulations, Title
21, 1996, Food and Drug Administration, Vol 8 Part 820 p.168.
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— ROk, AR BCEH TS MR (N2 AR & A D T
A, B AT T RE LA 2 BT 0 28, 365 2 T 4 24 ) B A 7 ot T 3 3R S SR T B Y
CDER #I CBER A& fh. 8T MEZER, THEKR FDA H i 418 fiEe T, |
I AT LR HE 44 77 70 354k (Office of Combination Products, OCP) [Ff%F& S
AREAEG M, B3 HiE OCP LAl XS 5 R EFEH ((FD&C %
Z) H 503 (g (1) (A 15 P el iR EAH E SR = A A 7= ik 2 467 5
ML 5y, B RS O R EERL, AT LUESRA G- Fn 2. AR5
A EHIENEZEE, H20 FDA [Wem (1K FDA t4-& 7 fhde ik S it w0
[301,

FoAth FDA 455 3O AT RE £ i UCRK HAR A AR SR I BT AT H AR . Bt R R 25 22
25 BN BCE BT B AR A @ CRT AFEFR R (BT B 2% 22 4 iR RF R A
AT R A BURM (BLEILE (OTS) B MR R IT B I M £ 22 4z ) B2rh R3], “58
T CWRT RS T HARMOGE SO0, XN T AR R A I

SR T R AP 1) B3I Yo% IR Tl e AT A 7 EEAE L T R ER AR SR A M AR S SR
WLEH, S D% KA DR B 4%

AR ANIE FH T UPAS b 5 B B 1) R CRL 458 B IR MBS ) 1) ] e 75 22 IR R4 AH 55 3
44,

BIRASE G E 1 75 NLAE BT A F AR SO TR S AR, (AR BT AE B AR S i
A SRUATFF R« SRR B A AR (B o AR g AN BRSAE ARG 5 PO A o AR
R IT R T8 (OB AR s AR (A, MR . BRI A ) R 7 N S A ™
RO LB A o RS TRY, H0 JE 3 FH ARV SR o T 28 P e 2 o o P AL 7 3 8

1271 Food and Drug Administration, Department of Health and Human Services, Code of Federal Regulations, Title
21, 1996, Food and Drug Administration, Vol 1 Part 3 p.173.
1281 Food and Drug Administration, Department of Health and Human Services, Code of Federal Regulations, Title
21, 1996, Food and Drug Administration, Vol 1 Part 4 p.178.
1291 Food and Drug Administration, Federal Food, Drug, and Cosmetic Act, 1938, United States Code, Title 21,
p-171.
139 Food and Drug Administration, Requesting FDA Feedback on Combination Products, Office of the
Commissioner, December 2020, Office of Clinical Policy and Programs, Office of Combination Products, Center
for Biologics Evaluation and Research, Center for Drug Evaluation and Research, Center for Devices and
Radiological Health, FDA-2019-D-4739.
(311 Food and Drug Administration, Cybersecurity in Medical Devices: Quality System Considerations and Content
of Premarket Submissions, September 2023, Center for Devices and Radiological Health, FDA-2021-D-1158.
[32] Food and Drug Administration, Cybersecurity for Networked Medical Devices Containing Off-the-Shelf (OTS)
Software, January 2005, Center for Devices and Radiological Health, FDA-2020-D-0957.
1331 Food and Drug Administration, “Regulatory Controls”, March 27, 2018, https://www.fda.gov/medical-
devices/overview-device-regulation/regulatory-controls.
134 Food and Drug Administration, Department of Health and Human Services, Code of Federal Regulations, Title
21, 1996, Food and Drug Administration, Vol 8 Part 806 p.69-71.
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A (R BN St A A o TV A8 R AT e A R ISR, W 9 8 S CRFE R0 7 s S
(Design history file, DHF) BSI{I05% 5 H AT SRR\ TAERAE, AN i oA
TRV @ SLIFLED— A DHF SCRY, B A it 2 B 37 sEiid g, BN
AL A ] L BRI, DATIE B BT A AR Tt v (K15 0 h o R R 21 CFR 820 9 ZERFF K -
402k DHF SCRSRAESERREPE TR < SRl A A A 45 A AROAR A — BN ) Py 438 B el ) 2
7, AT RE 2k NAHO I RN GO A AT R iR AT 1 ). A R & A IT R 6
TERRA L, 1S 5 A DG FDA WART i B IR bR DL A 5 51 A o A
SEAFAR ORI FDA #8900 Clan CREFRAT — BRI B,

M, EX

ARFE R A A LA AR
1. BEBBIIEE: W2 FD&CIEZEE 201 (h) & LERAEThRERT,  Bpr
B, ARIE CTHRE” PSS AR G, BT DU A TIOM A g s O A R AR
2. B (OTS) BAECH: 54 il v i F 1) — Pl FH AR LA, 3 R DG v Hoadt AT
SEREI A A A (N, AE RS, FTEIRL R
3. FEEGFED 1hFH PRI
() f&fddm,
(2) SRS EINEEKA LI G R G5 KAZAR, B
(3) TEHATERIT BAMRNTTR, LA 1k S AR Th BB IR 7K A A543 B0 B AR 45 A [ 2k A M
P o IR E SR B AR S5 B e AN AT 4R 5 Bt 3, AR TN B 45
B E
4. BROBAERRARIN: REFEARE “RERIE” A “REFEIN”, T0E
HEAT IR -
(1) FRATE R 5 B30 A2 38 3ok 2 W E 4% W R T R B i H A2 12 B
MIFTASNER o SRR B AETT R AR v PPk B0 S SR SORY I — B 58
R RIERYE, FN S SR A 2R SR SRR . IR B TERA R IT K

1351 Food and Drug Administration, Department of Health and Human Services, Code of Federal Regulations, Title
21, 1996, Food and Drug Administration, Vol 8 Part 820 p.165-166.
[3¢] Food and Drug Administration, General Principles of Software Validation, January 2002, Center for Devices
and Radiological Health, Center for Biologics Evaluation and Research, FDA-1997-D-0029.
137 Food and Drug Administration, Federal Food, Drug, and Cosmetic Act, 1938, United States Code, Title 21, p.2-
3.
1381 Food and Drug Administration, Off-The-Shelf Software Use in Medical Devices, August 2023, Center for
Devices and Radiological Health, FDA-2019-D-3598.
1391 Food and Drug Administration, Department of Health and Human Services, Code of Federal Regulations, Title
21, 1996, Food and Drug Administration, Vol 8 Part 803 p.54.
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i EE R AN ZR B UM RN 8 2 — o HAMIG RIS S A RIS PRl (] n4R
P ARG E ) SO A, B IPET . BORPIE (B an 44 R 45 H AR 4
TEANBCTHEE), AREEE B (B E & SR B A B RE, TR,
VSARRD BVRAF BT RTE, S IRER, T ) B AR A A B R D . BBy
B 1yt N A H 23 R A 7 SR BV (Software Requirements Specification, SRS)
FERAE BT VS (Software Design Specification, SDS). fEIXFHENL T, HAFIGALRE
W GE R UIEE (B A, nEIYE AT BN SDS Al st (R
) IERAH 5S4 SRS (HIFIN) [T K.
() BUAIRE TS, BRI Fa i 2 MR 0 8 AT RVE A& 7 /5 SRAN T
Fad, I B AT DU I B 06 25000 2 e B SR o AR DA Bt B2 BT R ) — T
Iy o EV B B A AR LS PRSI IR R R, AR S LR
TG BB AU AT S OB T FE R T R A= i Jo 91 R A B e )
A A AR A R 30T 55 ERI S JoR . mlE e I KU VTAL . st
PEHT AT B DL R AT B AR BV 2 HoAh 5 T e B BVE S, EAISEEA B
T XA SN LS 1L .

IR KT AT IRAE AR RR S8R CRATRRIA R — R BOhHER ¥ FDA

L2

. XHEERH

b T R R ) HE R SRS X R T ) R L T TP A PR 5 v A A FR XU - FDA
ITEERI b3 T RS R 7 R A5 B A R 60 45 PR SO 31 s 0 ] DA St ) ] DA
FESRINT . SCREZ I B TS B R € SR LT AT AR CEAR IR BIEThEE) MRARE R,

BRSO ZON BT e U & 19 50T FR e BRAF S RE R R, PRI SCRS ) s ke 1
BAwg,

HATEF S -

U RAE LT AT AR A SO B e B Th B A R R B R RE 2 IS B R R O, A
M “ArRe” CEAEHRRA B AR 8D SBURE . W A& B A i Al
HETBEL A7), U R (R R SR o IAE SIETte XS 22 ) 5 It o PP A X L Uy o R 90 I
BRATRLE (Blin, xf224r, Va7 F/EGSETIREmD DL AT G R 2K 25 1B U .

[40] Food and Drug Administration, General Principles of Software Validation, January 2002, Center for Devices
and Radiological Health, Center for Biologics Evaluation and Research, FDA-1997-D-0029.
1] Food and Drug Administration, Department of Health and Human Services, Code of Federal Regulations, Title
21, 1996, Food and Drug Administration, Vol 8 Part 801 p.20-21.
[42] Food and Drug Administration, Department of Health and Human Services, Code of Federal Regulations, Title
21, 1996, Food and Drug Administration, Vol 8 Part 803 p.54.
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AN FH G 98 SRS R B2 A T BEAE L i AT ER AR SR R A A

TERTE SCRAGRIIN S B 90 2% 18 5 4% AH SR IR T N s T TR R B A 55 A F R s
B, ELFEAE S it DRSS 428 1 435 e AT A BE T LR (el 2 sk 2 0 R0 11 51 & 3 A
fE R X IE LS B A% 4 e A AN SR T I AR 4% T RE A R U R B 3 (M T e

08 SRR 4 T ke XU AN B0 KU AL B —#70 o A SR AR PG A4S U2, 1
SRAIRE “HANTE AT KR

ERPR N BT At AR5 T VO B A AR, DURA S 3 2 SRS ), (BT T3 DUAE L i T
A BB A R B GRS . BARTIE , JRATTEEOR] T R L M 32 AR A
(4%, P TSR ML TBOR LR 53 A AT i L B8 — 2 W1 i 1) 11 20 ML 400 B 4 85 38 1 4, A
WL E ML (Blood establishment computer software, BECS) 7 _E T iy R (1) S0 pE bR
LR . 5ok BECS 98 SO ZUN AR B, TS AR “Hix 17,

FRA T B U — S8 A S ) e A AE BT AT FR AR P SR G 5RO . FDA A, %
AR R B S LU T, IR A A B MR R XU, 7R AP e R,
DA TR FDA BERSVEAIZ A O R 20 . X e GARAE N2 & 7 AL 7 1) 2
B (2GR, A& B ecas /FE ) IR L S8k o ZEPRAVE WA &7 il i A
73 B T 2R 4% 3 24 SO o) i A, B T RE S UG 9 SO G A& . 7
KREBL R, IR SRS TR B B, U BH AT A b AT AROE A A B SR T A
FE GRS . AT TR, FERASH B AR, AR AR A B A 1 2 A A R, FDA A
REREREELER.

HIRE P DARAE T A, DAEAE TE 2 BT AT F AR BT 3RAS FDA X 50 es SCA- ) FIHE T
AR RS, 1S FDA BIRRS CHITE BT B8 FRR I SOBANET: Q AR B4, F
KA 5 REAREEN DA &7 AT SR E 215 8, B 4E Hm tE0%, 7§25 FDA
46T (iR FDA g &7 Rt R iss W) 41,

A7 KRR U T SISO RS TR I AR AR BB s B, TS AR B 17,

43 Food and Drug Administration, Department of Health and Human Services, Code of Federal Regulations, Title
21, 1996, Food and Drug Administration, Vol 1 Part 3 p.173.
[44] Food and Drug Administration, Requests for Feedback and Meetings for Medical Device Submissions: The Q-
Submission Program, June 2023, Center for Devices and Radiological Health, Center for Biologics Evaluation and
Research, FDA-2018-D-1774.
43 Food and Drug Administration, Requesting FDA Feedback on Combination Products, Office of the
Commissioner, December 2020, Office of Clinical Policy and Programs, Office of Combination Products, Center
for Biologics Evaluation and Research, Center for Drug Evaluation and Research, Center for Devices and
Radiological Health, FDA-2019-D-4739.
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Etip N E RN

TR 1 BER T RN SRS T ER MU NSRS G IR SR . R 2R R, 1S
DTRFEA T SR NED M2,

M

&1 HeH AT

BAFSCRT R SRk SO 20 | 18 55 SRS 0]
SCREEGON VAL | SO R B DL B2 0N I H AR B A
CRNESR )

A1 BATHE, WA EZRARRE. ThRe. . S AT AT
CEARE ) | SRR,

WEEEERSCAE | BB BRI U PRAl IR XU C 3 = A A0 XS R 5
(CHANFHE=T)

BAT TR SRS A LLA U X LI, R R G2
TARGZM UEILE) iR RGN 7 RS, I Hig

<%ﬁ$§§$> BLRRASEI(S B LA T RECESL B SRR SCRE % (BTG
BT Sl BT . RS R SCARI
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CRNEHIAD | HASNE B W5 KGRI .

[46] Food and Drug Administration, Multiple Function Device Products: Policy and Considerations, July 2020,
Center for Devices and Radiological Health, Center for Biologics Evaluation and Research, Office of the
Commissioner, Office of Clinical Policy and Programs, Office of Combination Products, Center for Drug
Evaluation and Research, FDA-2018-D-1339.
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WU R IEE
FRAN P S
CENFEHLTD

B 2 A A R - AN 2Dy THIAE 31 21 SRS

A T A R DL RC B | FERESORS, 0 e B A C B FEA
EEAMAE Y E B EL it e =

L7 17

4 FDA INAT[# IEC 62304 iR
AR BRET, AEEE 5.1.1-5.1.3,
5.1.6-5.1.9 K. 5 6 sk (A4t
MR FIZE 8 % CHPHRLE &3
SRR DA K HAIE FH LR o

& FDA WAAT (1) IEC 62304 ik
AR, AFEEE 5.1 3k CRpF
TFRMED. 5 6 % (bt
F2) FI%E 8 4% CRRMFRC B & FE It
T2 AR HASE FH R E

BITH . EMPMAR G RIS
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o S B i L, LR FUMLEI . B
ﬁiigﬁ%gﬁ A S AL L
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IR i | I PR 07 e, i . WOk 5 BLk 5 2 A

CHANTRI) | ISR PP B8
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(=) R

VLA B SCRE R AR 7 B, AR ISR SR 31 P A TR A o A Jor B8 7 3 B 1 44 14
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SCFFIZ SN PP -
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[47] Food and Drug Administration, Appropriate Use of Voluntary Consensus Standards in Premarket Submissions
for Medical Devices, September 2018, Center for Devices and Radiological Health, Center for Biologics
Evaluation and Research, FDA-2014-D-0456.
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AR LT AT H AR R U g, TEIR AL TSRS S, IR I ER H EIR FDA
JLHE LR (AR S B e (B angemi 22 AR AN A 2R IR BE 250

FEMER AT AR, 5 S HFAEE R SO0 S5 2, DU LUR . 2R10, FDA
WARE, JXL8 ) A5 0] BETCVR IR i B # BRAE P ARR (K 5 10, 5 il R 7038 N A A
B, BAE—D IR FDA X DhRe B AR, (T3 kit T &

R VAR Z IREBC% ™ i, JF HEFREH (2 DIRER ™ i BURMH SR ) Wi
RIS “ HAhThae” RBAEIhRE, ElERIAm IR E R, N5 & LR R P iE 2
W

« BAFRAE

(1) SV T S AH K B A I E AT A 2 7l AR 4% o $aihi) i % il
PERRRAT S Bl g — D R AT HiHs A B R B AT B FH AR T

Q) BAFRTAH R UE? ol S RN BT IR R ECH A S
(3) THEHE NEGEZ?

« BT RE R RIER S . RO B RIEER O Giit52?

AT R SR T ERSE H TR E R BRI AE B 2

(4) WERHAIE SR GHAT b, ATt a? . FET M
MR, ELIMAEH, N TEAERNIEES ] (Artificial intelligence and machine
learning, AUML), &M%, [E (BiE) BiE@EN AR, #ELEy2)) Hik.
(5) WA EABA TR A @ ML JrZ2I R ML B8 (RIS A AUML, 9140
Al, ML, HEMNAM, HIRESZAE (Natural language processing, NLP), FHZE K]
ZEMIAHIRTTED:

< fEH TR TV AL, ARSI/ BT & 2

o MREREE (AN, READ BRI TR Y B2 A T I bR ?
o SRIC T DR D BROR AR R g A 2R e 9B A s 22 A JR) R A2 2

A T RS AL/ BT VESR ORI AR T R 1 e A R PR A T TR )92 B FE 2

AR B
AEBE SOt — L8 LU A F A (S B A — R B VA R R LR RHE 5 (Software Bill
of Materials, SBOM), FI| SRt MFRITEAE R, BRREART ML, JHE. OTS

[48] Food and Drug Administration, Cybersecurity in Medical Devices: Quality System Considerations and Content
of Premarket Submissions, September 2023, Center for Devices and Radiological Health, FDA-2021-D-1158.
4 Food and Drug Administration, Multiple Function Device Products: Policy and Considerations, July 2020,
Center for Devices and Radiological Health, Center for Biologics Evaluation and Research, Office of the
Commissioner, Office of Clinical Policy and Programs, Office of Combination Products, Center for Drug
Evaluation and Research, FDA-2018-D-1339.
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1518 ITE 15 5 RERG EIF2Hrids . HMEITikas R LT 77t 2L
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(3) it REAE IR A? O ZBIEE. BT E REEEER TS B

B CAB 0, JE CRAKED, ZR. ZoreiiRie.

(4) A AW ? A A AR ST RGN A RN A
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T FBIHAT IIERAE ? IR TAERAE A2 A e (AR BN HORE) AT

Pl: EZIIEALR, X B AT 7E, FEEBITEHT 2 B2 il ENT 2 @ ik LA P

— WA, FATETEGIFE RTT s E B X L L — A 2

(6) VRGBT NPT HERAER? BUHA)TE, B e Ml B % 1 (B 2%

T2 55— MEESTAREST P i RGBT SSHA/EE ISR T e,

B SR FAl = iR 11, DL RS 7 vk . AR e AIATE 5 FuAt B2y /AR B2 7

fh RGBT A EAEEOELE? BT /AR . RGBSR I ?
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1391 Food and Drug Administration, Off-The-Shelf Software Use in Medical Devices, August 2023, Center for

Devices and Radiological Health, FDA-2019-D-3598.

1311 Food and Drug Administration, Design Considerations and Pre-market Submission Recommendations for

Interoperable Medical Devices, September 2017, Center for Devices and Radiological Health, FDA-2015-D-4852.
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[52] Medical devices - Application of risk management to medical devices, ISO 14971, December 23,2019.
1331 Food and Drug Administration, Multiple Function Device Products: Policy and Considerations, July 2020,
Center for Devices and Radiological Health, Center for Biologics Evaluation and Research, Office of the
Commissioner, Office of Clinical Policy and Programs, Office of Combination Products, Center for Drug
Evaluation and Research, FDA-2018-D-1339.
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1341 Food and Drug Administration, Multiple Function Device Products: Policy and Considerations, July 2020,
Center for Devices and Radiological Health, Center for Biologics Evaluation and Research, Office of the
Commissioner, Office of Clinical Policy and Programs, Office of Combination Products, Center for Drug
Evaluation and Research, FDA-2018-D-1339.
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1331 Food and Drug Administration, General Principles of Software Validation, January 2002, Center for Devices
and Radiological Health, Center for Biologics Evaluation and Research, FDA-1997-D-0029.
136 Food and Drug Administration, Department of Health and Human Services, Code of Federal Regulations, Title
21, 1996, Food and Drug Administration, Vol 8 Part 820.30(c) p.165.
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1371 Food and Drug Administration, Multiple Function Device Products: Policy and Considerations, July 2020,
Center for Devices and Radiological Health, Center for Biologics Evaluation and Research, Office of the
Commissioner, Office of Clinical Policy and Programs, Office of Combination Products, Center for Drug
Evaluation and Research, FDA-2018-D-1339.
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18] Food and Drug Administration, eCopy Program for Medical Device Submissions, April 2020, Center for
Devices and Radiological Health, FDA-2018-N-0628.
1391 Food and Drug Administration, Multiple Function Device Products: Policy and Considerations, July 2020,
Center for Devices and Radiological Health, Center for Biologics Evaluation and Research, Office of the
Commissioner, Office of Clinical Policy and Programs, Office of Combination Products, Center for Drug
Evaluation and Research, FDA-2018-D-1339.
1901 Food and Drug Administration, General Principles of Software Validation, January 2002, Center for Devices
and Radiological Health, Center for Biologics Evaluation and Research, FDA-1997-D-0029.
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(611 Medical device software - Software life cycle processes [Including Amendment 1 (2016)], ANSI AAMI IEC
62304:2006/A1:2016, January 14, 2019.
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1921 Medical device software - Software life cycle processes [Including Amendment 1 (2016)], ANSI AAMI IEC
62304:2006/A1:2016, January 14, 2019.
(03] Medical device software - Software life cycle processes [Including Amendment 1 (2016)], ANST AAMI IEC
62304:2006/A1:2016, January 14, 2019.
[¢4] Food and Drug Administration, General Principles of Software Validation, January 2002, Center for Devices
and Radiological Health, Center for Biologics Evaluation and Research, FDA-1997-D-0029.
193] Food and Drug Administration, “Regulatory Controls”, March 27, 2018, https://www.fda.gov/medical-
devices/overview-device-regulation/regulatory-controls.
1] Food and Drug Administration, “Recognized Consensus Standards: Medical Devices”, October 9, 2023,
https://www.accessdata.fda.gov/scripts/cdrh/cfdocs/cfStandards/search.cfm.
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1671 Food and Drug Administration, Department of Health and Human Services, Code of Federal Regulations, Title
21, 1996, Food and Drug Administration, Vol 8 Part 820.30 p.165-166.
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(8] Food and Drug Administration, Multiple Function Device Products: Policy and Considerations, July 2020,
Center for Devices and Radiological Health, Center for Biologics Evaluation and Research, Office of the
Commissioner, Office of Clinical Policy and Programs, Office of Combination Products, Center for Drug
Evaluation and Research, FDA-2018-D-1339.
191 Classification of defects in health software, ANSI AAMI SW91:2018, January 14, 2019
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170 Food and Drug Administration, Federal Food, Drug, and Cosmetic Act, 1938, United States Code, Title 21, p.2-
3.
(711 Food and Drug Administration, Changes to Existing Medical Software Policies Resulting from Section 3060 of
the 21st Century Cures Act, September 2019, Center for Devices and Radiological Health, Center for Biologics
Evaluation and Research, FDA-2017-D-6294.
[721 Food and Drug Administration, General Wellness: Policy for Low Risk Devices, September 2019, Center for
Devices and Radiological Health, FDA-2014-N-1039.
[73] Food and Drug Administration, Policy for Device Software Functions and Mobile Medical Applications,
September 2022, Center for Devices and Radiological Health, Center for Biologics Evaluation and Research,
FDA-2011-D-0530.
[74] Food and Drug Administration, Medical Device Data Systems, Medical Image Storage Devices, and Medical
Image Communications Devices, September 2022, Center for Center for Devices and Radiological Health, Center
for Biologics Evaluation and Research, FDA-2014-D-0798.
[75] Food and Drug Administration, “How to Determine if Your Product is a Medical Device”, September 9, 2022.
1761 Food and Drug Administration, Clinical Decision Support Software, September 2022, Center for Devices and
Radiological Health, Center for Biologics Evaluation and Research, Center for Drug Evaluation and Research,
FDA-2017-D-6569.
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Informed Consent in Personal Information Utilization: From “Static” to

“Dynamic”

Wanrong Wu"

Abstract: Informed consent, as a foundational principle in personal information protection law, has
increasingly revealed issues of formalism, rigidity, and misuse in practice, undermining users’ rights
to informed decision-making and control. The case of Wu v. Shanghai Information Service
Company exemplifies the limitations of current informed consent rules in safeguarding user rights.
Drawing on comparative legal frameworks, this study advocates for a paradigm shift from “static”
to “dynamic” informed consent. Proposed institutional reforms include prominent notification
mechanisms to enhance transparency, dynamic control mechanisms enabling user participation
throughout the information lifecycle, and exit mechanisms to strengthen post-authorization
protections. These measures aim to empower users with heightened awareness, real-time
engagement, and enforceable withdrawal options, thereby optimizing the efficacy of personal
information protection laws and transcending the constraints of traditional consent models.

Keywords: personal information protection; informed consent; prominent notification; dynamic
control; exit mechanism
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The Social-Obligation Norm in American Property Law

Gregory S. Alexander; Trans. by Haoyang Wu"

Abstract: This Article seeks to provide in property legal theory an alternative to law-and-economics
theory, the dominant mode of theorizing about property in contemporary legal scholarship. I call
this alternative the social-obligation theory. I argue that American property law, both on the private
and public sides, includes a social-obligation norm, but that this norm has never been explicitly
recognized as such nor systemically developed. I argue that a proper understanding of the social
obligation explains a remarkably wide array of existing legal doctrine in American property law,
ranging from the power of eminent domain to the modern public trust doctrine. In some cases, social
obligation reaches the same result as law and economics, but in other cases it does not. Even if it
reaches the same result as law and economics, social-obligation theory provides a superior
explanation. At a normative level, I argue that the version of the social-obligation norm that I
develop here is morally superior to other candidates for the social obligation norm. It is superior
because it best promotes human flourishing, i.e., enabling individuals to live lives worthy of human
dignity. Drawing on Amartya Sen and Martha Nussbaum's capabilities approach (which itself is
based on the Aristotelian notion that the human being is a social and political animal, not alone self-
sufficient), the social-obligation theory holds that all individuals have an obligation to others in their
respective communities to promote the capabilities that are essential to human flourishing (e.g.,
freedom, practical reasoning). For property owners, this has important consequences. If we accept
the existence of an obligation to foster the capabilities necessary for human flourishing, and if we
understand that obligation as extending to an obligation to share property, at least in surplus
resources, then it follows that to enhance the abilities of others to flourish, in the predictable absence
of adequate voluntary transfers, the state should be empowered and may even be obligated to compel
the wealthy to share their surplus with the poor so that the latter can develop the necessary
capabilities. None of this is meant to suggest that the state's power, even as it touches on the
facilitation of the capabilities we are discussing, is unbounded. But the limits to the state's proper
domain are supplied by the same principles that justify its action: the demands generated by the
capabilities that facilitate human flourishing-freedom, practical rationality, and sociality, among
others.

Keywords: Property Law, Amartya Sen, Martha Nussbaum, Social Obligation Theory, Human
Flourishing, Law and Economics
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On Property: An Essay

Laura S. Underkufflert; trans. by Yiran Chou”

Abstract: This essay examines the concept of property as a central category in constitutional theory,
political philosophy, and legal doctrine. It traces the historical development of property rights from
the eighteenth century to modern jurisprudence, with particular attention to the tension between
property as an individual right and its collective functions within society. By engaging with classical
theorists such as Locke, Madison, and Blackstone, as well as contemporary scholarship, the essay
explores how property has been understood not merely as a material possession but also as a bundle
of rights, a symbol of liberty, and an extension of personhood. It further considers the challenges
posed by modern welfare policies and regulatory takings, arguing that the evolution of property
reflects broader transformations in law, politics, and social order.

Keywords: property, constitutional theory, liberty, personhood, regulatory takings, welfare state
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Consumption Governance: The Role of Production and Consumption in

International Economic Law

Timothy Meyer; trans. by Xuanlin Tang”

Abstract: Over the last decade, international economic conflict has increased dramatically. To name
only a few examples, the European Union banned the import of products from deforested land and
is poised to impose duties on carbon-intensive imports; the United States banned Chinese imports
made withforced labor; and countries the world over threatened to impose digital services taxes on
U.S. corporations, leading to a new multilateral agreement on apportioning income tax revenue
among countries. This Article argues that these conflicts represent a shift in norms governing the
authority to tax and regulate international commerce. Different fields within international economic
law describe the limits of state authority to tax and regulate international commerce in diverse ways.
But I argue that a transsubstantive set of principles underlies the varied doctrines in international
trade, international tax, and international antitrust. Throughout the twentieth century, international
law's jurisdictional limitations rested on the notion that production could be taxed and regulated
primarily, and often only, by the producing country (what this Article terms "Production
Jurisdiction"). As a result, international law often prohibited consuming nations from imposing
taxes or regulations on imported goods and services if the taxes or regulations depended on the
circumstances of foreign production. By contrast, nations today increasingly claim jurisdiction to
tax and regulate foreign production based on their interest in controlling the kinds of activity that
consumption within their borders supports (what this Article terms "Consumption Jurisdiction").
This Article makes three contributions. First, I describe the ongoing shift from Production
Jurisdiction to Consumption Jurisdiction in international antitrust law, international tax, and
international trade. Second, I argue that the shift from Production to Consumption Jurisdiction does
not mean the end of globalization or the rise of protectionism. Rather, it reflects a change in states'
views on the role that national policy should play in creating a nation's comparative advantage in
the global economy. Third, I discuss the implications of the shift from Production to Consumption

Jurisdiction.

* Timothy Meyer, Richard Allen/Cravath Distinguished Professor in International Business Law, Duke University
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Content of Premarket Submissions for Device Software Functions (Guidance for

Industry and Food and Drug Administration Staff)

USFDA; Trans. by Yijun Li, Xiaoli Zou, Tianai Zhang"

Abstract: The U.S. Food and Drug Administration (FDA) issued the Content of Premarket
Submissions for Device Software Functions on June 14, 2023, replacing the Guidance for the
Content of Premarket Submissions for Software Contained in Medical Devices from May 2005.
This newly released guidance applies to "device software functions" as defined in the Federal Food,
Drug, and Cosmetic Act (FD&C Act) and provides a detailed explanation of the content required
for premarket submissions. It organizes and clarifies the documents recommended by the FDA for
sponsors' reference, reflecting and updating the FDA's perspective on "incorporating recommended
documentation into the review of premarket submissions for device software functions." The
guidance holds significant value for both the industry and FDA staff.

Keywords: Medical Devices; Premarket Submission; Device Software Functions.
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